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AUSTRALIA

|. Thegeneral context for managing ethicsin the public servicein Australia*

a) Theprincipal ethics-related issues which have confronted the public service in Australia during the
past 10 years, and especially within the past 18 months

The Australian Government’ spublic sector reformsin recent years have been directed at achieving a public
service which:

« Uses the Commonwealth's resources efficiently, effectively and ethically, in order to achieve best
results at least cost to the Australian taxpayer.

»  Provides honest and robust policy advice to the Government of the day.

« Ddlivers fair, effective, impartial and courteous services for all Australians and is responsive to
community needs.

e Ensures high standards of public accountability.

«  Competes with, and benchmarks against, best practice in other sectors on both cost and quality.

» Fosters amore contestable environment.

e Managesfor results.

*  Promotes innovative organisationa arrangements.

» Contributesto Australias international competitiveness.

As an employer, the Government has indicated that the Australian Public Service (APS) should meet these
expectations within the same workplace relations and employment framework which applies to the wider
community. Against this background, the Government's reforms have been focused on achieving a public
service where the behaviour of management and staff is governed by adherence to fundamental values
rather than highly detailed and prescriptive legisation.

Detailed prescription is being replaced by principles based legislation (such as the Financial Management
and Accounting Act 1997 and the Public Service Bill 1999) which clearly places the responsibility for the
efficient, effective and ethica management of public sector organisations in the hands of Agency Heads.
The role of the Public Service and Merit Protection Commission (PSMPC), along with other central
agencies, has changed to the provision of advice and guidance to agencies rather than the devel opment and
enforcement of prescriptive rules.

It is recognised that greater responsibility and flexibility in decision-making needs to be balanced by at
least a commensurate focus on strengthening the associated accountability arrangements to ensure that
decisions are appropriately made and that those making decisions can be properly caled to account when
the need arises. To thisend, the APS is working to ensure that robust corporate governance arrangements

! This chapter relates to the federal jurisdiction, i.e. the Australian Public Service (APS).
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and financial management and other control structures are in place. Another important focus has been an
emphasis on achieving greater accountability through improved performance of agencies and individual
public servants.

In this context, and in an environment where public servants at al levels may be required to make
judgements on ethical issues in their areas of responsibility, the maintenance of an ethical culturein APS
agenciesisrecognised asacrucial priority.

The value of high ethical standards is well understood by APS agencies. An underlying ethical culture
unifies the purpose of the APS and is essential for the maintenance of political and community confidence
in its activities. The APS Vaues give public servants a framework in which to exercise discretion in
decision making and to respond to emerging issues.

The Public Service Commissioner is required by the Public Service Regulations to report annualy to
Parliament on the extent to which public service agencies are upholding the APS Vaues and the adequacy
of their procedures for ensuring compliance with the APS Code of Conduct.

The APS has maintained high ethical standards over an extended period. The Prime Minister, the Hon
John Howard, MP made the following statement in an address on 9 May 1996:

“It's not in any sense trite of me to say that the Australian public is very fortunate that over the
years, it's had afederal public service that has been distinguished by two characteristics. Thefirst
of those characteristics is an extremely high degree of integrity and honesty. One of the redly
remarkable things about public life in Australia has been the very low incidence of any sustainable
allegations of corruption or impropriety on behalf of the federal bureaucracy. Indeed, the entire
federa sphere of political endeavour in Australia, both politically and also bureaucratically, has by
and large in the ninety-five odd years of Federation, been free of corruption, although the same
cannot be said with equal passion and equal detail about other levels of government. Now, that is
not the word of a complacent individual, but it does record a fact, and the reputation for integrity
that the federal public service has enjoyed is one of its hallmarks. The other characteristic of
course, isavery high degree of professionalism, and awillingness over the years - irrespective of
the political complexion of Government - to give comprehensive and, on most occasions, pretty
zealous technical advice.”

b) Recent measuresto improve ethical conduct in the Australian Public Service

While the APS'srecord in this areais generaly good, a number of initiatives have been taken to strengthen
the ethical framework in recent years:

e In 1993 the APS Management Advisory Board (MAB) published” Building a Better Public
Service” which articulated for the first time a set of Vaues for the APS. It supplemented the
mor e traditional values by adding responsiveness to government, a close focus on results and
continuous improvement in performance through individuals and teams.

e In 1995 the then Public Service Commission revised the document, “Guidelines on Officia
Conduct of Commonwealth Public Servants’. It is being revised again this year to reflect recent
legidlative changes.

e In 1996 the PSMPC (the successor to the Public Service Commission) published the document,
“Qutsourcing: Principles, Guidelines and Good Practice”. This included a requirement for probity
standards to be gtrictly adhered to.

* Alsoin 1996 the APS MAB published “Ethica Standards and Values in the APS’, which provided
guidance on expected ethical standards for public servants supported by case examples. It aso

4
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illustrated the complexities of many decisions that public servants are required to make and gave
guidance on the values and principles that should be brought to bear on decision-making.

e In March 1998 the Government amended the Public Service Regulations to incorporate the
ethical framework. The framework consists of the APS Values, APS Code of Conduct,
whistleblowing protection and the Public Service Commissioner’'s annual State of the Service
report. The ethica framework is aso included in the Public Service Bill 1999.

« Following consultation with agencies, in June 1999 the PSMPC published the booklet “Values in
the Australian Public Service’. The booklet provides guidance to agencies on the meaning of the
APS Values and how they may be applied in the workplace.

Since its establishment in 1995 the PSMPC has promoted the ethical framework widely across the APS
through publications, conferences, and seminars. It has aso strengthened its formal network of public
servants which focuses on performance and conduct and has used its Internet site to promote the values and
the code of conduct. Agencies themselves have taken a wide range of initiatives, including orientation and
awareness raising programmes, and have made use of their intranet sites to promote the values and conduct
material.

¢) Plansin preparation to address ethical issuesin the Australian public service
In addition to ongoing measures outlined in Section |. b, the following initiatives arein train:

e« The PSMPC, in consultation with agencies is refining the evaluation framework for assessing
agencies performance in implementing the APS Values.

e« The PSMPC is further developing its training modules in ethics and conduct for delivery in
agencies and to individual public servants.

* Public Service Commissioners from the Commonweslth and State and Territory jurisdictions have
formed an Ethics Group, consisting of representatives from each of the jurisdictions to advise them
on developments affecting the management of ethics and conduct.

e« The PSMPC will continue to support agency initiatives, e.g. through regular meetings of the
Performance and Conduct Network.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

As noted above, in 1998 the Government included the newly articulated APS Vaues in amendments to the
Public Service Regulations. The Regulations require Agency Heads to uphold and promote the APS
Vaues. APS agencies are responsible for managing conduct standards within their own organisations and
providing information to the Public Service Commissioner for inclusion in the annual State of the Service
report.

The PSMPC provides policy advice and support to agencies in relation to the APS Vaues and Code of
Conduct. The PSMPC is also responsible for developing the legal framework in which agencies operate in
relation to these matters as well as promoting the standards to agencies and reporting on their
implementation. The Public Service Commissioner is required to conduct an annual evauation for
Parliament of the extent to which agencies incorporate the APS Vaues and the adequacy of systems to
maintain conduct standards.
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The core values for the APS as they appear in the Public Service Regulations are as follows:

The APSisapolitical, performing its functionsin an impartial and professional manner.

The APSisapublic service in which employment decisions are based on merit.

The APS provides a workplace that is free from discrimination and recognises the diverse
backgrounds of APS employees.

The APS has the highest ethical standards.

The APS is accountable for its actions, within the framework of Ministerial responsibility, to the
Government, the Parliament and the Australian public.

The APS is responsive to the Government in providing frank, honest, comprehensive, accurate and
timely advice and implementing the Government’s policies and programmes.

The APS delivers servicesfairly, effectively, impartially and courteously to the Australian public.
The APS has |eadership of the highest quality.

The APS establishes co-operative workpl ace relations based on consultation and communication.
The APS provides afair, flexible, safe and rewarding workplace.

The APS focuses on achieving results and managing performance.

These core values are stated in:

Public Service Regulations (Regulation 5).

Vauesin the Australian Public Service, a discussion paper published by the PSMPC in 1999. This
paper describes the meaning of each Vaue and provides a suggested checklist for agencies to assist
them in applying the APS Values to organisationa goals and persona behaviour.

Promotional bookmarks and other publications produced by the PSMPC.

The PSMPC Web site: http://www.psmpc.gov.au .

The updated document, Guidelines on Official Conduct of Commonwealth Public Servants, to be
published in 1999.

Publications produced by the PSMPC and agencies for their own staff.

b) How stated core public service values are communicated to public servants

The following initiatives have been adopted by most APS agencies:

Core values are automatically provided to new employeesin the public service.

Generdly this is done through individual APS agencies’ induction programmes and performance
management arrangements.

They are provided when a public servant moves to postion in a different public service
organisation. For example, as above, through induction programmes and individual performance
agreements.

The statement of core values is usudly part of the employment contract/document. For example,
through agencies Certified Agreements or individual public servants' Australian Workplace
Agreements established under the Workplace Relations Act 1996.

Core vaues are communicated by instruments of new technology, such as the Internet: the PSMPC
Web site contains the text of the APS Vaues. Many agencies have Internet and Intranet sites
which provide access to the APS Values and some provide hotlinks to the PSMPC' s Web site.

Some agencies have:

Produced promotional material and distributed it to staff.
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Conducted staff surveys regquesting comment on the extent to which the APS Values are being
applied in the workplace.

Distributed the PSM PC-produced bookmark with the APS Vaues and Code of Conduct printed on
it to staff.

Included expectations of how the individual will apply the APS Values in their work in individual
performance agreements.

Included the text of the APS Values in fraud, workplace diversity, recruitment and selection
policies.

Published information on the APS Vaues in staff newsletters.

Made reference to the APS Vaues in Service Charters.

¢) The statement on core public service valueswas last revised in 1998

In March 1998 the Government amended the Public Service Regulations to incorporate the ethical
framework, including the APS Vaues and APS Code of Conduct. Agency Heads and focus groups of APS
staff were involved in the consultation process.

Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

The APS Code of Conduct, which outlines the standards of behaviour expected of public servants, is
contained in the Public Service Regulations. The APS Code of Conduct applies to all public servants
including Agency Heads. Thetext of the Code, asit appearsin Public Service Regulation 7 is as follows:

An APS employee must behave honestly and with integrity in the course of APS employment.

An APS employee must act with care and diligence in the course of APS employment.

An APS employee, when acting in the course of APS employment, must treat everyone with
respect and courtesy, and without harassment.

An APS employee, when acting in the course of APS employment, must comply with all
applicable Austraian laws.

An APS employee must comply with any lawful and reasonable direction given by someone in the
employee's Agency who has authority to give the direction.

An APS employee must maintain appropriate confidentiality about dealings that the employee has
with any Minister or any Minister's member of staff.

An APS employee must disclose, and take reasonable steps to avoid, any conflict of interest (real
or apparent) in connection with APS employment.

An APS employee must use Commonwealth resources in a proper manner.

An APS employee must not provide false or misleading information in response to a request for
information that is made for official purposesin connection with the employee’'s APS employment.

An APS employee must not make improper use of inside information, or the employee's duties,
status, power or authority, in order to gain, or seek to gain, a benefit or advantage for the employee
or for any other person.

An APS employee must at all times behave in away that upholds the APS Values and the integrity
and good reputation of the APS.

An APS employee on duty overseas must at al times behave in a way that upholds the good
reputation of Australia.
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e An APS employee must not, except in the course of his or her duties as an APS employee or with
the Agency Head'’s express authority, give or disclose, directly or indirectly, any information about
public business or anything of which the employee has official knowledge.

The following topics are among those covered in the Guidelines on Official Conduct of Commonwealth
Public Servants published by the PSMPC:

» Recelving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

e Useof official property/facilities.

» Officid travel.

*  Work outside the public service.

» Restrictions on post-employment.

e Special conditions/permission on movement from the public service to the for-profit sector.

e Involvement in political work.

«  Working with government.

e Working with the public.

e Conflicts of interest —financial and personal.

* Meritin staff selection.

«  Whistleblowing. ‘Whistleblower’ is a colloguia expression for an employee, usualy a public
servant, who makes all egations about maladministration.

»  Fraud control.

The document, Guidelines on Official Conduct of Commonwealth Public Servants was widely distributed
in 1995 and is currently accessible on the PSMPC's Web site. The Guidelines were aso produced in
summary form as a pamphlet for widespread distribution. Client Service Charters, representing a public
commitment by each organisation to deliver high quality services to their customers and containing service
standards that are to be expected, are published by a large number of agencies (all Commonwealth
agencies which have dealings with the public are required to develop a Service Charter). Some agencies
include conduct standardsin their contracts with suppliers.

The use of corporate credit cards is covered in agency fraud control plans and procedures as well as in
Chief Executive Instructionsissued under the Financial Management and Accountability Act 1997.

There are also specific guidelines/requirements within particular agencies of the public service. The
Department of Foreign Affairs and Trade, for example, has developed a specialised code of conduct
relating to overseas service to supplement the more general advice contained in the Guidelines on Official
Conduct of Commonwealth Public Servants. Professiona staff in some agencies are aso required to
comply with conduct standards applicable to their profession, for example, the Nationa Museum of
Australiaand the Australian National Audit Office.

There are gpecific guidelines for public servants and politicd leaders working a the
political/administrative interface:

e Expected standards of ministerial conduct are contained in “A Guide on Key Elements of
Ministerial Responsibility”, issued by the Prime Minister. Issues covered include the use of public
office for private purposes, ownership of shares and other interests, statements of interest, and gifts
and benefits as well as contact with lobbyists, relations with departments, staff appointments and
appointments to government bodies and overseas travel.

» Guidance for ministerial staff will be contained in Ministeria Staff Entitlements, a publication
currently being developed by the Department of Finance and Administration.



PUMA (2000)2/ANN

» Expected behaviour of public servants working with ministers and members of parliament is
outlined in the Guidelines on Official Conduct of Commonwealth Public Servants produced by the
PSMPC. Issues covered include professional relationships, non-politicisation, election campaigns
and re-integration of public servants who return to the APS after service on a Minister’ s staff.

e Following the announcement of a general election and the dissolution of the House of
Representatives, the government operates in “caretaker” mode until the election result is clear, or,
in the case of a change of government, until the new government is sworn in. The business of
public administration continues but, by convention, a caretaker government refrains from certain
activities and defers some matters until after the election so as not to bind an incoming government
and limit its freedom of action. The Department of the Prime Minister and Cabinet provides
advice to public servants on the appropriate handling of business during the caretaker period.

The minimum standar ds of behaviour for the public service are stated in the Public Service Regulations.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

* Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

» Partidity in official decision-making.

e Abuse of office or public trust.

In addition, the Crimes Act 1914 specificaly prohibits Commonwealth officers from engaging in the
following activities:

. Destroying or damaging Commonwealth property.

. False pretences (with intent to defraud).

. Seizing goodsin Commonwealth custody.

. Disclosure of officia information by Commonwealth officers, while in government
employment or afterwards.

. Falsification of books or records by officers.

. Corruption and bribery of Commonwealth officers.

. Corruption and bribery of members of the Parliament.

. False returns or certificates by officers.

In addition, it should be noted that the Public Service Act 1922 contains discipline provisions for dealing
with cases where a public servant has committed misconduct (has “failed to fulfil his duty”). These
provisions are generally used when there has been a breach of the Code of Conduct. Agencies are
responsible for the investigation of these cases and administering a penalty, as appropriate. A breach of the
Crimes Act 1914 is dedt with through the Australian Federal Police and the Director of Public
Prosecutions.

Further prohibitions and restrictions include the following legislation which applies to all Australians
prohibits discrimination in the following areas:
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Racia Discrimination Act 1975

Forbids discrimination on the grounds of race or ethnic background in
employment and service delivery

Disability Discrimination Act
1992

Forbids discrimination against people with disabilities in employment]
and service delivery. In recruiting, this means employers must
consider providing special equipment and training unless to do so
would create hardship.

Sex Discrimination Act 1984

Forbids discrimination on the basis of sex, marital status, pregnancy|
or sexua preference in employment or service delivery.

Human Rights and Equa
Opportunity Commission Act
1986

Forbids discrimination in employment and service delivery on a widg
range of grounds - including religion, politica opinion. It aso
establishes the Human Rights And Equal Opportunity Commission tg
deal with claims of discrimination.

\Workplace Relations Act 1996

Prohibits discrimination on a wide range of grounds in the making of
workplace agreements and setting employment conditions, and in
termination of employment.

Thefollowing legidation is also relevant to standards of behaviour inthe APS:

Public Service Act 1922

Public officials must make all decisions fairly and on the merits of the
case, with no unfair discrimination. The Regulations under the Act
contain a Code of Conduct that applies to al staff in the Australian
Public Service. The Act provides for special programmes to assisf]
disadvantaged groups.

Ombudsman Act 1976 Allows for investigation into complaints, generally made by the
public, about poor administration in Commonwealth agencies.
Merit Protection (AustralianAllows for the investigation of grievances lodged by public servantg

Government Employees) 1984

and appeal s against certain employment-rel ated decisions.

Occupational Health and Safety
(Commonwealth Employment)
Act 1991

Requires public officials to provide a workplace that protects the
health and safety of all employees.

Administrative Decisiong
(Judicial Review) Act 1977

Provides for the investigation of complaints against processes used in
making decisions in Commonwealth agencies.

Financid Management and

Accountability Act 1997

Requires Agency Heads to manage their organisations in ways tha]
promote the efficient, effective and ethical use of resources.

Freedom of Information Act
1982

Allows individuals to apply for access to information held by
Commonwealth agencies.

Privacy Act 1988

Requires Commonwealth agencies to protect the confidentiality of
individuals' persona information, subject to certain exceptions.

Some agencies, such as the Australian Taxation Office and Centrelink (the federal government’s agency
for the delivery of social welfare payments), have agency-specific legidation which drictly limits
employees’ access to the persona information contained in their respective databases. Compliance with
these requirements is strictly monitored and penalties imposed in cases of infringement.

10
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V. Institutions and proceduresto promote high standards of conduct, and to prevent and detect

misconduct

The increasing devolution of responsibility to agencies has been accompanied by recognition of the
importance of agencies own systems and procedures in promoting high standards of conduct and
preventing and detecting misconduct. The following general measures are in place:

Agencies’ internal documents, such as Chief Executives Ingructions (CEls), often include
statements about the ethical use of resources.

The PSMPC provides advice to agencies about their systems and procedures.

The Public Service Commissioner aso reports in the annual State of the Service Report on the
adeguacy of agencies systems and procedures for ensuring compliance with the Code of Conduct.

a) Measures used by human resources management to promote an ethical environment

The measures used by human resources management to promote an ethical environment include:

Providing rules/guidelines/policies for recruitment and promotion procedures.

Basing recruitment and promotion on meit.

Ensuring the openness of sdection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring  selection
procedures.

Ensuring that only published/appropriate selection criteriaare considered in recruitment.

Taking ethical considerations into account in the recruitment process. Applicants up to middle
management level who wish to have a promotion decision reviewed have access to a Promation
Appeal Committee convened by the Merit Protection and Review Agency. Some agencies have
recruitment committees which, as part of the selection criteria, make an assessment of how well
applicants are able to demonstrate that they would apply the APS Vaues to their work.

Considering ethical behaviour in the performance appraisal. Some individua performance
appraisalsinclude an assessment of adherence to the APS Vaues, which specify ethica behaviour.

Special attention is given to officials in positions particularly susceptible to corruption:

Tax administration: The Australian Taxation Office has established a high level advisory
committee which focuses on fraud prevention and detection. The Ombudsman, the Austrdian
Federal Police and the PSMPC are represented on the committee.

Overseas postings. The Department of Foreign Affairs and Trade provides pre-posting briefings to
raise awareness of ethics.

Grant/funding/loan approval: Better use is being made of information technology to track
expenditure approval .

Issuing of contracts and outsourcing: Mandatory legal awareness sessions are conducted in some
agencies; in al agenciesthereis arequirement for senior executives to disclose financial interests.
Customs services: The Australian Customs Service provides specific fraud awareness and training
for its staff.

Socia welfare payments: “ Centrelink” provides specific fraud awareness and training for its staff.
Genera administration: Agency fraud control plans specify measures to minimise fraud in the
administration of salaries, travel alowances and purchasing (including the use of government
credit cards) and the management of property and physical assets.

11
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In addition, agencies are required to have in place procedures to deal with disclosures alleging a breach of
the code of conduct ("whistleblowing") and are required to protect whistleblowers from victimisation and
discrimination after having made a disclosure.

b) Informing and training public servants on ethicsissues

Training is the responsibility of each agency. Agencies generally develop and conduct their own training,
often using expertsin the field. Most training is voluntary although some training is compulsory when an
agency identifies a specific need — e.g. al staff may be required to attend ethics awareness seminars, al
managers to undertake legal awareness workshops, all new staff to undertake an induction programme.

The content of the training varies, depending on the target audience. It can range from raising awareness
of ethics principles and action to take if staff become aware of possible breaches of the Code of Conduct,
to fraud investigation training and training on handling breaches of the Code.

In addition, the PSMPC offers training modules which are delivered to groups of public servants as a
“public” programme or to individuals within agencies on an “in-house” basis. Public servants are also
given promotional material on the Code of Conduct, fraud control and prevention and protection for
Whistleblowers.

Guidance, advice or counsdling are available to public servants to resolve their work-related ethical
problems:

e The Guidelines on Officid Conduct of Commonweath Public Servants provide advice on
appropriate standards of behaviour.

* Networks such as the Performance and Conduct Network, convened by the PSMPC, provide
opportunities for staff from across the APS to discuss issues and exchange good practice ideas.

e Human resources areas organise and provide training for staff with a view to raising awareness of
ethical issues.

* A number of agencies have set up formal mentoring schemes whereby mentors assist othersin their
handling of ethical issues.

e The PSMPC's Helpline provides support, advice and guidance to agency staff.

¢) Other measuresto promote high standards of conduct and assist prevention

Theseinclude;

e ldentifying and reporting conflict of interest situations, especialy in areas of financia
management, post public employment, receiving gifts and benefits such as fees, payments,
entertainment, use of frequent flyer points, conflicts of interest from personal relationships, outside
employment while working in the APS.

» Requiring the release of internal information related to ethical conduct and possible transgressions.

» Requiring reasons for administrative decisions.

»  Providing redress against administrative decisions.

e Setting standards for timeliness of responding to requests.

e Anti-corruption provisions in bids for public contract (e.g. companies, found guilty of corruption,
are disqualified/suspended from future tenderg/bids).

e Specific controls on public procurement procedures.

» Risk assessment of the areas susceptible to misconduct.

12
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d) Disclosure policy

All public servants are required, by the Code of Conduct, to disclose to their managers actual or potential
conflicts of interest and then to take reasonable steps to remove the conflict.

In addition, members of the Senior Executive Service (SES) are required to complete a Return of Private
Interests and lodge it with the Agency Head. The Return of Private Interests by SES officers requires the
following to be disclosed when joining the Senior Executive Service and annually thereafter or when
relevant circumstances change:

» Assetsand liabilities.

»  Sources of substantial income (over $5000).
* Gifts.

e Qutside positions.

* |nvestments.

* Red edtate.

* Shares.

e Trustsnominee companies.
e Partnerships.

e Substantial sponsored travel and hospitality.

Information is confidential to the Agency Head. Accessis given to the Minister if requested. Requests for
access from the Parliament or a Court, Tribuna or under the Freedom of Information Act are dealt with
according to law. The information is to place on record any interests that may conflict, or may be seen to
conflict, with public duty. A generic pro forma designed by the PSMPC is available for agency use.

€) Proceduresto report misconduct/suspected corruption

Lega provisions define the procedure for exposing wrongdoing, and internal rules define the procedure
within each public service organisation. The Public Service Regulations (Regulations 9-11) incorporate
the minimum requirements for a whistleblowing scheme in the APS. Agency Heads are required to
establish procedures for dealing with disclosures alleging a breach of the Code of Conduct in relation to
their agency. In addition, the Regulations prohibit public servants and contractors working for agencies
from discriminating against or victimising an APS employee because they have made whistleblowing
disclosure. Whistleblowers who are not satisfied with the outcome of an investigation at agency level, or
who believe that it would not be appropriate for their own agency to deal with the disclosure, may request
the Public Service Commissioner to investigate the matter. The Public Service Commissioner has
published in booklet form and on the Internet, procedures for such circumstances.

Protection/safeguard is available to public servants who expose wrongdoing, through legality and
anonymity. Protection is available only when the person exposing the wrongdoing uses the correct
procedures. No protection is granted if adisclosureis made to the media.

In addition to the whistleblowing procedures, which involve agencies and the Public Service
Commissioner, the following avenues are available for the public to expose wrongdoing committed by
public servants:

e Complaint procedures outlined in service charters.
* Help desk and help telephone line in agencies.

*  Ombudsman.

* Australian Federal Police.

13
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* Auditor-General.
» Inspector-General of Intelligence and Security (where the issue relates to the conduct of a member
of one of theintelligence or security organisations).

f) Internal control to support the improvement of ethical conduct in the public service

Measures of internal control include financial control, fraud control, security control, interna audit and
management control. These measures support corruption prevention methods by helping agencies to
assess areas of risk, identify individual instances of corruption and fraud, identify systemic corruption and
fraud activity, regularly review plans and procedures and encourage the maintenance of an ethical culture
through awareness raising, training and performance management.

Follow-up mechanisms include the requirement for each agency to review their Fraud Control Plan every
two years, to develop an Action Plan to implement measures contained in the Fraud Control Plan and to
report to its Minister annually. An agency’s audit committee should oversee the development and
implementation of the agency's Fraud Control Plan.

Interna control isrequired:

* By law through the Financial Management and Accountability Act 1997, the Financia
Management and Accountability Regulations and standards issued by the Commonwesalth Law
Enforcement Co-ordination Division of the Attorney-General’s Department. The Public Service
Regulations require Agency Heads to uphold and promote the APS Vaues. The Regulations also
state that Agency Heads are bound by the Code of Conduct in the same way as APS employees.

* By general policy such asthe Fraud Control Policy of the Commonwealth.

The frequency of internal control reviewsis not specified in the Commonwealth’s Fraud Control Policy but
is determined by each Agency Head. Reviews should be held every two years as a minimum, unless an
agency has undergone major changes in organisational arrangements. Such reviews would normally be
carried out in conjunction with annual reporting to Ministers. In addition, Quality Assurance Reviews are
conducted annually in selected agencies by the Attorney-General’s Department and the Australian Federal
Police.

Agencies’ annual reports are provided to the Minister responsible for the particular agency, the agency’s
management and the Commonwealth Law Enforcement Board (CLEB). CLEB is responsible for the co-
ordination of fraud control policy in the Commonwealth and for providing annual reports to Government
through the Minister for Justice on the progress on fraud control, based on agency annual reports. The
Law Enforcement Co-ordination Division (LECD), as part of the Attorney-General’s Department,
undertakes the work of the Commonwealth Law Enforcement Board (CLEB).

g) Disciplinary proceduresin case of a breach of public service standards

The disciplinary process including the range of sanctions available are contained in the Public Service Act
1922. Sanctions range from counsdlling to dismissal. The more serious sanctions (excluding dismissal)
can be appealed through a Discipline Appeal Committee established by the Merit Protection and Review
Agency. A public servant who has been dismissed may seek a remedy through the Australian Industrial
Relations Commission. Questions of law can be taken to the Federal Court.
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V. Scrutinising misconduct in the public service

a) Institutionsand proceduresto investigate and prosecute misconduct

The ethical culture of the APS is reinforced by accountability procedures and institutions such as the
Ombudsman, Freedom of Information (FOI) legidlation, privacy legidation, client service charters, and
merits review by bodies such as the Administrative Appeals Tribunal. In addition:

e The Austrdian National Audit Office operates to ensure compliance with financid and
performance standards, with jurisdiction over the whole public service.
» The Merit Protection and Review Agency investigates some appeals and grievances.

Both these bodies report to Parliament and provide advice or direction to agencies.

Generdly, agencies have the primary responsibility for investigating and applying sanctions in cases of
alleged misconduct within their own organisations.

In addition, there is a whistleblowing scheme in place whereby public servants may disclose to their
agencies aleged breaches of the Code of Conduct. Except where the alegations are considered frivolous
or vexatious, agencies are required to investigate the disclosure and to ensure that the findings are dealt
with as soon as practicable.

Where there is a possible breach of criminal law, agencies refer the matter to the Australian Federal Police
for investigation. The Director of Public Prosecutionsis the office empowered to bring cases to court.

b) Institutionsin placeto perform independent scrutiny of the administration

These include:

e Parliament/parliamentary committees (particularly Senate L egidlation Committees).

* Independent, externa auditors reporting to elected bodies such as parliament (e.g. the Auditor-
Generd).

*  Ombudsman (the Commonwealth Ombudsman).

e Courtsfor judicia review (the Federal Court of Australia).

e Merits review tribunals such as the Administrative Appeals Tribunal, the Socia Security Appeas
Tribunal and the Immigration Review Tribunal concerning administrative decisions.

e The Merit Protection and Review Agency in relation to the review of employment decisions
concerning promotion, discipline, redeployment and retirement of public servants and the
investigation of their grievances.

There are proceduressmechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities:

e Appeal tribunals for members of the public who have been affected by a relevant Commonwealth
decision.

e Maerit Protection and Review Agency for public servants who are directly affected by an agency’s
decisions or actionsin relation to their employment.

e Public Service Commissioner in relation to whistleblowing.
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Agency financial statements and agency performance audits are conducted under the Auditor-General Act
1997 and the Financial Management and Accountability Act 1997. Agency financial statements are
audited annually. Performance audits are conducted on an ad hoc basis with approximately 50 carried out
per year across al APS departments. Audit reports are always published and tabled in the Parliament.
Parliamentary Joint Committee of Public Accounts and Audit reviews all audit reports and conducts public
inquiries of selected reports quarterly.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics and anti-corruption policy

Insofar as the PSMPC has a co-ordination role, it is to assist agencies to develop a shared understanding of
the APS's ethical framework. The Public Service Commissioner is required to monitor and report to the
Parliament on agencies' adherence to the APS Values and the adequacy of their systems for ensuring
compliance with the Code of Conduct. The PSMPC has responsibility for facilitating understanding of the
legislative framework, monitoring and reporting on agencies performance in implementing the APS
Vaues and ensuring compliance with the Code of Conduct.

The Law Enforcement Co-ordination Division of the Attorney-Genera’s Department promotes the
Government's Fraud Control Policy. The Commonwealth Law Enforcement Board reports annually
through the Minister for Justice on agencies’ performance in relation to fraud prevention, investigation and
education.

Public Service Regulation [Regulation 12(2)(a)] requires the Public Service Commissioner to include, in
the annual State of the Service Report, an evaluation of the extent to which agencies incorporate the APS
Vaues and the adequacy of systems and procedures to ensure compliance with the Code of Conduct.

A report on the state of ethicsin the public service is provided annually, at the end of each financial year:

e For Parliament (as noted above, the Public Service Commissioner is required to report to
Parliament).
*  For Government.

The following actions are taken to ensure the consistency of the government ethics and anti-corruption
Measures:

* Anaysing systemic failures, trends in criminal and disciplinary cases. Agencies are being
encouraged to perform this more strategic analysis.
e Providing national guidance and/or checklist to develop prevention strategies in organisations.

The PSMPC, in consultation with agencies, has developed a checklist which agencies and staff may use to
assist them to apply the APS Values to organisational goals and personal behaviour. These are published
in Values in the Australian Public Service which aso contains a list of indicators that could be used as
signposts that particular APS Va ues are being applied from both an agency and APS-wide perspective.

In recent years there has been a greater emphasis on training in areas such as fraud awareness across

agencies. Nationally accredited competencies are the basis for fraud prevention and investigation training
across the APS.
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b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

The Public Service Commissioner is required by the Public Service Regulations to report annually to
Parliament on the extent to which public service agencies are upholding the APS Values and the adequacy
of their procedures for ensuring compliance with the Code of Conduct.

The APS, in keeping with the Prime Minister's statement of May 1996, is not confronting a crisis of
corruption or ethical “deficit”. However, this does not mean that the Government is complacent about the
situation. There are aways opportunities for fraud, corruption and misconduct to occur and agencies and
the PSMPC remain committed to fostering and promoting an ethical culture across the APS. Part of the
challenge in maintaining high standards of conduct is awareness of where organisations and systems may
be vulnerable. In a recent speech (May 1999), the Auditor-General, Mr Pat Barrett, made the following
Statement:

“Greater responsibility and flexibility in decision-making needs to be matched by at least a
commensurate focus on strengthening the associated accountability arrangements to ensure that
decisions are appropriately made and that those people making decisions can be properly called
to account should the question arise. To provide such assurance, public sector entities need to
have robust corporate governance arrangements and financial management and other control
structures in place. However, it is during the transition period, as these accountability
arrangements and changed organisational structures are bedded down, that the greatest risk to
effective decision-making arises. In my view, such risk is accentuated with greater involvement
of the private sector in contractual arrangements; loss of corporate memory in agencies with
downsizing of the APS; the greater use of computing technology with attendant control and fraud
related issues, particularly when outsourced; and lack of required skills in project and contract
management in the public sector.”

The Government and Agency Heads are aware of the specia attention that must be given to such risk
areas.
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BELGIUM

|. Thegeneral context for managing ethicsin the public servicein Belgium?

a) The principal ethicsrelated issues which have confronted the public service in Belgium during the
past 10 years, and especially within the past 18 months

The main ethics-related issues in Belgium in recent years have been the problems of corruption that have
cometo light, chiefly in the context of major public procurement contracts. These problems were revealed

essentially in what were known as the “Agusta’, “ Carapace’, “Inusop” and “Obus’ scandals, which were
widely reported even outside Belgium.

b) Recent measuresto improve ethical conduct in the public service

When the previous Belgian federal government was formed in 1995, it decided to reinforce the fight
against corruption. This decision led to the “anti-corruption” Act of 10 February 1999. Under this
legidlation, the following are now a criminal offence: attempt to commit passive bribery, trading in
influence, bribery of candidates for public office, bribery of international and foreign public officials and
private corruption. Previoudy, only the active and passive bribery of public officials and attempt to
commit active corruption of public officials were criminal offences. In addition, the Roya Decree of
17 February 1998 created a Central Anti-Corruption Office within the General Commissariat of the
Judicia Police with the following missions:

e “toinvestigate and provide support for the investigation of complex and serious criminal offences
that are detrimental to the moral and material interests of the public service, and more particularly
when they involve the preparation, invitation to tender and execution of procurement contracts, the
preparation, awarding and use of public subsidies and the granting of an authorisation, permit,
certification or accreditation”;

» “the active management and use of appropriate specialized operational documentation on behalf of
al police services'.

Furthermore, it should be pointed out that the new public procurement legislation (Act of 24 December
1993 and its implementing Orders) provides for stringent and impartial procedures aimed at preventing
corrupt practices more effectively. It must also be mentioned that Section 10 of this Act prohibits any
public official or person providing a public service from being involved in any way in the awarding or the
supervision of the execution of a public procurement contract if they have a direct or indirect interest in
one of the tendering firms.

It should aso be mentioned that under the Royal Decree of 6 July 1997, the Public Procurement and
Subsidies Service (Service des Marchés publics et des Subventions -- SMS) was created within the Federa

2. Thisinformation concerns the federal government administration only.
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Ministry for the Civil Service. The SMS advises government departments that request its assistance on
how to interpret and enforce the new public procurement legislation correctly and thus avoid irregularities
when awarding or executing contracts.

The following measures are a so relevant:

e The Act of 29 July 1991 on the formal notification of the reasons for administrative acts, which
requires all administrative authorities to give the legal and factual grounds for any decisions that
concern individuals.

* TheAct of 11 April 1994 on the provision of information by the administration, which in Section
2, 4°, requires administrative authorities to indicate in decisions or administrative acts concerning
individuals the means of redress available, the bodies to be contacted and the appropriate
procedures. If this information is not provided, the time limit for seeking redress is no longer
applicable.

* The Ordinary and Special Acts of 2 May 1995 requiring the members of the various governments,
holders of political office, governors of provinces, senior public servants, members of the board of
directors of independent public enterprises and members of the board of directors of the National
Bank of Belgium and selected other public officials, to provide a list of public offices held and
functions and professions exercised and to make a declaration of their personal assets. These Acts
have not yet been implemented.

* A Code of Conduct recently adopted by the Ministry for Defence (which comprises 8 points and is
the result of the effort undertaken to raise ethical standards following revelations regarding the
misconduct of Belgian forcesin Somalia and Croatia during UN peacekeeping missions);

e The recommendation -- which has gone unheeded -- of the Parliamentary Investigation Committee
on military procurement created in 1993, that specific ethical rules and training be established for
public officials who deal with the representatives of private firms in relation to the awarding or
execution of public procurement contracts.

¢) Plansin preparation to address ethical issuesin the Belgian public service

In May 1999, the Federal Ministry for the Civil Service instructed the Public Procurement and Subsidies
Service, mentioned above, to address anti-corruption issues and more specifically to create a working
group to examine what corruption prevention measures should be taken.

In addition, the federal government agreement that has just been reached provides for the following
measures: “ The parties that will constitute the next majority undertake to sign a pact for the depaliticisation
of the administration. To this end, al recruitment for a public or para-public function will systematically
be subject to a competitive examination and test. Recognized experts will be called upon to assess the
quality of recruitment. The same rules will apply to the recruitment and selection of public servants under
contract. The depoaliticisation pact confirms the right of all public officias to express their views as under
the current regulations. All public officials shall fully assume their responsibilities with competence and
impartiality, in compliance with the rules of ethics. The government shall organize a contact point in each
department where information on interna irregularities and misconduct can be submitted in complete
confidentiality. At the time of their appointment, public officials shall receive an exact description of their
duties and obligations and shall undertake to comply with them in writing. The government shall ensure
the rapid and appropriate implementation of the new legislation aimed at eliminating the possibility of
holding more than one public office.

Similarly, a stringent system aimed at preventing conflicts of interest shall be implemented in both the

public and private sectors. The parties of the mgjority shall agree to create an ethics committee in
Parliament that will be responsible for developing rules in this field. In this regard, it is necessary to
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implement without delay the Ordinary and Specid Acts of 2 May 1995 requiring public officialsto provide
a list of the public offices they hold and the functions and professions they exercise and to make a
declaration of their personal assets’.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

Section 10, 8§ 1, of the Royal Decree of 2 October 1937 laying down the regulations governing public
servants defines the core values for the public service:

“Public servants shall carry out their duties with loyalty and integrity under the authority of their
superiors. In doing so, they shall:
1° comply with the laws and regulations in force as well as the instructions of the competent
authorities,
2° give their opinions and prepare their reports with care and accuracy;
3% implement decisions promptly and professionally.”

b) How stated core public service values are communicated to public servants

The draft pact for the depoliticisation of the administration includes the following provision: “At the time
of their appointment, public officials shall receive an exact description of their duties and obligations and
shall undertake to comply with them in writing”.

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

Statements on standards of behaviour are contained in Sections 7, 10, 11, 8§ 1 and § 2, and 49 of the Royal
Decree of 2 October 1937 on the regulations governing public servants and from Sections 3, 7and 8, § 1
and 8 2 of the Royal Decree of 26 September 1994 establishing the general principles of the administrative
and financial regulations governing public servants applicable to the staff of Community and regiona
governments and of the departments of the Joint Community Commission and the French Community
Commission and the public law legal persons under their supervision. These standards cover the following
aspectsin particular:

* Receiving gifts and benefits such as fees, payments and entertainment.
* Useof official information.
*  Work outside the public service.

In addition to these standards that apply to all public servants, there are further requirements for the
civilian staff of the Ministry of Defence and members of the military.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public servants by criminal legislation:
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» Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

*  Embezzlement.

e Misappropriation.

e Taking advantage of their position as public servants to obtain undue benefits.

» Destruction or removal of records or documents.

e Trading ininfluence.

e Falsification of public documents or records.

Prohibitions and restrictionsin the following fields are imposed on public officials by other legidation:

* Receiving gifts and benefits such as fees, payments or entertainment.
* Useof official information.
e Work outside the public service.

IV. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

The following measures are used:

* Providing rules/guidelines/policies for recruitment and promotion procedures.

» Basing recruitment and promotion on merit.

*  Ensuring the openness of selection procedures by publishing recruitment rules/guidelines/palicies,
publicising vacant positions and auditing/monitoring selection procedures.

« Ensuring that only published/appropriate selection criteriaare considered in recruitment.

b) Informing and training public servants on ethicsissues
No reply.

¢) Other measuresto promote high standards of conduct and assist prevention

These measures include:

* Requiring reasons for administrative decisions

»  Providing redress against administrative decisions

e Setting standards for timeliness of responding to requests
e Anti-corruption provisionsin bids for public contract

e Specific controls on public procurement procedures

d) Disclosure policy
Disclosure policy is defined by the Act of 2 May 1995 and the Special Act of 2 May 1995, for which

implementation orders have not yet been issued. The following persons are required to disclose persona
information:
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» Elected officids, including members of the Chamber of Representatives and the Senate;

*  Senior public servants, including the senior staff of federal ministries;

» Governors of provinces, members of the boards of administration and management committees of
intermunicipal companies (intercommunales), members of the boards of administration of
state-owned economic enterprises, administrators appointed in state-owned public limited liability
companies, state-owned bank holding companies and public credit institutions;

e Administrators of companies in which the central government, the communities or regions are
majority shareholders;

e Members of the governing board of the National Bank of Belgium, members of the Management
Committee of the National Social Security Office and members of the Management Committee of
the National Sickness-Invalidity Insurance Institute.

The Acts of 2 May 1995 lay down that “each year, before 1 April, the persons concerned shall submit a
written declaration in which they mention al the public offices, manageria functions or professions of any
kind that they held or exercised during the previous year, both in the public sector and on behalf of any
natural or legal person, body or association established in Belgium or abroad.” These Acts aso specify
that within a month after they join or are appointed to the public service and within a month after they
resign any position or after any term of office or function expires, the persons concerned shall submit a
declaration of their personal assets. The following information must be given:

e adeclaration of assets and liabilities made when joining and leaving the public service;
e anannual declaration of employment during the previous year.

€) Proceduresto report misconduct/suspected corruption

There are no procedures that enable or require public employees to report misconduct or suspected
corruption on the part of other public servants. However, it should be mentioned that Article 29 of the
Code of Criminal Investigation lays down that “any established authority, civil servant or public officia
who in the course of their duties learns of a crimina offence or misdemeanour, shall report it immediately
to the Royal Prosecutor of the court in the jurisdiction in which the offence was committed or in which the
accused might be located, and shall provide this court with any relevant information, documents or
evidence’.

There is no protection/safeguard available to public servants who expose wrongdoing. However, the draft
depolitisation pact includes the following provision: “the government shall organise a contact point in each
department where information on interna irregularities and misconduct can be sent in complete
confidentiality”.

f) Internal control to support the improvement of ethical conduct in the public service

No reply.

g) Disciplinary proceduresin case of a breach of public service standards

The disciplinary sanctions for a breach of public service standards are contained in Section 77, § 1, of the
Royal Decree of 2 October 1937 laying down the regulations governing public servants. These
disciplinary sanctions are as follows:

*  admonishment
* reprimand
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e withholding of salary
e disciplinary transfer

* demotion

e dismissa

Employees against whom disciplinary action has been taken may appeal the decision to the relevant appeal
body. They may also lodge arequest with the Council of State for annulment of the disciplinary sanction.

V. Scrutinising misconduct in the public service

a) Ingtitutions and proceduresto investigate and prosecute misconduct

The body responsible for investigating wrongdoing and corruption throughout the public service is the
Central Anti-Corruption Office, which is part of the “Operational and Investigative Support” Division of
the General Commissariat of the Judicia Police attached to the public prosecutor’s office. A maximum of
95 investigators may be assigned to this office. They work under the authority of the public prosecutor’s
office and under the authority of the examining magistrates when conducting investigations on their behalf,
which ensures their independence. Other police services may aso investigate wrongdoing and corruption
in the public service, and also conduct their investigations under the authority of the public prosecutor’s
office and the examining magistrates.

The public prosecutor’s office is responsible for prosecuting misconduct and corruption in the public
service. It is independent, but the minister responsible for justice has positive injunctive authority. It
should be mentioned that the police services are responsible for investigating criminal offences and
collecting evidence.

The public prosecutor’s office is empowered to bring suspected cases of corruption directly to court,
whileinvestigative bodies are not. The fact that a person is suspected of corruption is not sufficient to take
legd action against him, for there must at least be some incriminating evidence.

b) Ingitutionsin placeto perform independent scrutiny of the administration

These institutions include;

e Parliament/Parliamentary Committees

» Independent/external auditors reporting to elected bodies such as Parliament
e ombudsman

e courtsfor judicial review.

There are procedures available to bring wrongdoing to the attention of bodies exercising independent
scrutiny on public service activities. They are the penal procedures laid down by the Code of Crimina
Investigation. Externa audits (audits by an independent organisation reporting to Parliament) monitor
legality and management, and are carried out on an on-going basis. The reports are routingly published.
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V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

Except for the Civil Service Ministry’s decision to make the Public Procurement and Subsidies Service

responsible for addressing anti-corruption issues, the government has not taken measures in the field of
ethics, and thus there has been no action to ensure the consistency of ethics and anti-corruption measures.

b) Assessment of the effectiveness of measures promating ethical conduct and preventing misconduct

No reply.
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THE ETHICAL FRAMEWORK FOR THE FLEMISH ADMINISTRATION

|.  Thegeneral context for managing ethicsin the public service® in the Flemish region

a) The principal ethics-related issues and measures to improve ethical conduct in the public service of
the Flemish region during the past 10 years, and especially within the past 18 months

The present organisationa structure of the Ministry of Flanders exists since 1990. The Ministry has taken
ethics-related initiatives both at the administrative and political level in the last decade.

M easur es at administrative level:

e Act (29 July 1991) concerning the explicit substantiation of government acts.

e Parliament of Flanders Act (23 October 1991) on the public nature of government documents
within the government of Flanders services and institutions, that also establishes the functions of
information officer and ombudsman.

« Drawing up a simplified and transparent Personnel Statute (Government of Flanders Decree of 24
November 1993), based on the following basic principles:

- Requiring responsibility of personnd;

- Deregulation or simplification of texts and procedures;

- Maximal implementation of staff management techniques;

- Balance between the interests of the organization and those of the individua staff member.

Moreover, the Personnel Statute includes stipulations concerning the cumulation of activities in
public and private affairs and rights and obligations. A disciplinary regulation is also provided.

e Issuing the “ Charter of the Ministry of Flanders’ (1993) which phrases the task, vision and values
of the Ministry.

e “Sexua Harassment at Work” project (1 February 1996): opening a sexua harassment line and co-
operation with an external consultancy service.

e “Reporting point” project (1 December 1997) concerning complaints about the recently
implemented evaluation system for the personnel of the Ministry of Flanders. The reporting point
isan external organisation, chosen especially to make the reporting easier.

* Issuing a “Deontological Code for the staff members of the government of Flanders services’ by
means of aministeria circular letter on 1 September 1998.

e Parliament of Flanders Act (18 May 1999) on the public nature of government which replaces the
former Parliament of Flanders Act of 23 October 1991.

3. This chapter provides information on the ethical framework developed in the Flemish region in Belgium in which
the Ministry of Flanders employs about 11.000 public servants at the sub-national level.
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Measures at political level:

» Deontologica Code of the Flemish representatives of the people concerning the services to be
rendered to the people (22 October 1997).
» Parliament of Flanders Act on the ingtitution of the Flemish ombudsman service (7 July 1999).

b) Plansin preparation to address ethical issuesin the Flemish public service

The establishment of an Internal Audit Service is under preparation within the administration. A
government agreement of the Government of Flanders on 13 July 1999 is accelerating this preparatory
work in the year 2000. This government agreement stipulates that the Internal Audit Service must carry
out administrative inquiries and that it may investigate and assess all operational processes and activities,
in order to contribute in this way to structural improvements and to the correct and efficient operation of
the administration. In case there are serious indications of irregularities, this Service will carry out
administrative inquiries.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

The core public service values are stated both in legal documents, such as the Government of Flanders
Decree on Personnel Statute and the Deontological Code in a ministerial circular letter, and other forms
such as a brochure on the Charter of the Ministry of Flanders:

* The Charter of the Ministry of Flanders:
- Being customer-friendly;
- Loyally co-operating with the Government of Flanders;
- Taking initiatives and holding responsihilities;
- Showing capacity and commitment;
- Maintaining objectivity.

» The Government of Flanders Decree on Personnel Statute:
- Freedom of expression;
- Right to information and advanced training programmes,
- Holding an officein aloyal and honest way;
- Openness and no discrimination;
- Not being allowed to receive gifts or rewards;
- Deontological inconsistencies.

» Deontologica Code:
- Loyalty;
- Correctness,
- Customer-friendliness;
- Objectivity;
- Right to speak and obligation to spesk.

b) How stated core public service values are communicated to public servants

The following forms are used:
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» Corevalues are automatically provided when someone joins the public service.

e The statement of core valuesis part of the employment contract/document.

e Corevalues, after revision, are distributed to all public servants.

» Instruments of new technology (such as Internet and Intranet) communicate core values.

¢) The statement on core public service values was last revised in 1998

As indicated above, the three documents containing statements of core public service values have been
developed since 1993. The latest one is the “Deontological code for the staff members of the government
of Flanders services” which further detailed the list of valuesin a ministeria circular letter on 1 September
1998.

Public servants were involved to different extents in the preparation of the above mentioned documents.
The Minister responsible for the Civil Service held meetings with high-ranking officials of the
administration on the design of the Decree on the Personnel Statute, while the College of Secretaries-
General (in the case of the Charter) and the administration, together with external consultants -- university
professors -- (for the Deontological Code) were also involved in the formulation process.

[11. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

The Personnel Statute, the Charter and the Deontological Code consist of an ethical code for the staff
members, which declares the standards of behaviour expected of public servants. They cover the following
issues:

* Receiving gifts and benefits such as fees, payments, entertainment.

* Useof official information.

* Useof official property/facilities.

*  Work outside the public service.

e Restrictions on post-employment.

* Involvement in political work.

In addition, the Deontological Code includes the rules of conduct to be followed under certain
circumstances such as the obligation to speak in cases of abuse or negligence. Moreover, deontological
codes provide specific guideliines for public servants and politica leaders working at the
political/administrative interface. The deontological code for the staff members of the government of
Flanders services stipulates that, when intervening, the representatives of the people must not deviate from
the normal administrative procedures and that each intervention must be recorded in the administrative file.
If an intervention is made by a representative of the people in breach of this code, this must be reported to
the chairman of the Parliament of Flanders within ten days.

The deontological code for the representatives of the Parliament of Flander s concerning the services to
be rendered to the people covers all principles and rules of conduct. The Flemish representatives, their
personal and group co-workers, and third persons, acting on their behalf take it as a guideline, when
delivering services to the people.
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b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legislation:

« Active, passive, direct, indirect and attempted corruption of public officials/corruption committed
by public officias.

» Partidity in official decision-making.

e Abuse of office or public trust.

In addition to the crimina proceedings, an independent administrative disciplinary proceeding may be
also carried out.

V. Institutionsand proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

These include:

* Providing rules/guidelines/policies for recruitment and promotion procedures.

» Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies and publicising vacant positions.

« Ensuring that only published/appropriate selection criteriaare considered in recruitment.

e Taking ethical considerations into account in the recruitment process. In order to be admitted to a
ministeria office, the following general conditions of admission -- amongst others -- prevail:
having a conduct in conformity with the requirements of the position applied for and enjoying the
civil and political rights.

e Considering ethical behaviour in the annual performance appraisal and in the personal note which
deals with the results obtained and/or with the function. 1t might also deal with events or practices
outside the service, which might influence or make the office holder vulnerable.

b) Informing and training public servants on ethicsissues

In principle, al new staff members receive a briefing in the form of a reception day within their first month
in the service. In this briefing they are informed of the documents containing values and standards,
including the Personnel Statute, the Charter and the Deontological Code. The line manager gives further
explanations on them on the occasion of concrete questions or events. Usually they are also announced by
means of written documents (service orders, brochures, newsletter, staff magazine, etc.). Further briefings
can be held for specific groups of staff members on the implementation of the Deontological Code.

In generd, the line manager is responsible for providing guidance, advice, counselling or consultation to

public servants in order to resolve their work-related ethical problems and dilemmas. The officials who
took part in the development of the Deontological Code can give more specific explanation.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:
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» ldentifying and reporting of conflict of interest situations, especially in areas of receiving gifts and
benefits such as fees, payments, entertainment.

» Requiring reasons for administrative decisions.

*  Providing redress against administrative decisions.

e Setting standards for timeliness of responding to requests.

e Specific controls on public procurement procedures.

* Risk assessment of the areas susceptible to misconduct.

d) Disclosure policy

Disclosure of personal information (declaration of personal assets, financia interests) is required from
elected officias, senior public servants, managers of trading companies of which the regiona authorities
are mgjority shareholders, and the Heads and the Deputy Heads of the Minister’s Office.

Furthermore, a Special Act (2 May 1995) on the obligatory submission of a list of mandates, offices and
professions, as well as a wealth declaration was passed and later enacted in the Belgian Official Gazette
‘Belgisch Saatsblad’ but this Act has not yet come into force.

€) Proceduresto report misconduct/suspected corruption

For public servants there are proceduresin place to report misconduct and suspected corruption committed
by public servants. These procedures are defined by internal rules within each organisation across the
public service. There is no protection/safeguard available for public servants who expose wrongdoing.
For the public, special procedures are available, such as complaint procedures and the ombudsman, to
expose wrongdoing committed by public servants.

f) Internal control to support the improvement of ethical conduct in the public service

The following kind of internal control reviews are required by law to be carried out on continuous bases:

Control of the compliance with the deontological rules

The Deontological Code for the staff members of the government of Flanders servicesis applicable to each
level and to each part of the Ministry. One of the responsibilities of high-ranking officials is to monitor
compliance with the Deontological Code within their administrative entities. The Deontological Code and
the official’s individual task description form the guidelines for the officia’s daily conduct. Compliance
or non-compliance with the code is also part of the performance appraisal. It is up to the evaluator to judge
whether the deontological requirements have been met.

The management bodies may propose adaptations and refinements of the code, due to changing conditions
or new challenges. If necessary, the management bodies may decide to draw up an additional code for
specific situations.

Financial control

As far as spending is concerned, an extensive financial advice and control system has been developed.
Spending is— in certain cases and dependent on the nature and size — subject to the advice of the Finance
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Inspectorate, the consent of the Minister responsible for the budget and/or the approval of the Government
of Flanders. Specific terms and appeal possibilities are provided. Before spending is possible, expenditure
must be determined (an amount is reserved) and authorised/sanctioned (the order to pay). In order to
determine expenditure, the “inspector of the determinations’ must give hisvisa. Expenditure may only be
sanctioned as soon as the administration involved has concluded that the requirements for the payment
have been met. This conclusion is put into concrete form by the approval of the authorising officer. The
“inspector of the determinations’ and the Court of Audit (Rekenhof) must also give their visa on the order
filein advance.

Internal Audit

In addition to the “classical” financial control, described above, the recent government agreement of 13
July 1999 by the Government of Flanders provides the establishment of an Internal Audit Service, aimed at
implementing financial audits, compliance audits, operational audits and administrative inquiries. The task
of this Internal Audit Service will also consist of evaluating the adaptability and efficiency of the existing
interna control system and to formulate recommendations for improvements. The internal control system
refers to the combination of measures to be incorporated in the organisation’s different (operational)
processes in order to ensure to a reasonable extent:

* Theredisation of goals and the implementation and follow-up of decisions.

e The accuracy, reliability, delivery in time, completeness and usefulness of the financia and
management information.

»  The compliance with the legidation, regulation, procedures, €etc.

» Theé€fficiency of the operations and the efficient application of means.

e The security of the assets and the prevention of fraud.

g) Disciplinary proceduresin case of a breach of public service standards

A conviction may entail a disciplinary pendlty if facts related to holding the office are involved. The
disciplinary regulation is part of the Personnel Statute. Each breach of the obligations and of the rules
laying down which (occupational) activities can be combined - after office hours - with the post occupied
is punished according to the gravity of the facts. The disciplinary regulation includes the following
disciplinary penalties:

« Blame

e Salary deduction;

» Disciplinary suspension;

» Lossof grade and removal from office.

The proposa for disciplinary penaty is formulated in writing, substantiated and communicated to the
person involved who receives a copy. The authority that must pronounce the disciplinary penalty, hears
the relevant official and he/she may be assisted or represented by a counsellor. The authority pronouncing
adisciplinary penalty must substantiate its decision. The official may lodge a substantiated appeal against
this decision with the appeal council, which gives substantiated advice to the authority inflicting the
disciplinary penalty. Finally, the person involved may lodge an appeal to the highest administrative legal
court, the ‘Raad van State’ (Council of State).
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V. Scrutinising misconduct in the public service

These following institutions are in place to perform independent scrutiny over the administration:

e Parliament/Parliamentary committee.

» Independent/external auditors reporting to elected bodies such as Parliament.
*  Ombudsman.

e Courtsfor judicial review.

Each of the institutions mentioned above has its own specific procedures for information on offences or
breaches of public service standards. Moreover, the Deontological Code stipulates that anyone who
discovers faults, abuse or offences is obliged to expose this as soon as possible. The official concerned
must stand up against his’her hierarchical superior when necessary, for example if the superior is involved
in offences or does not respond to the report made by the staff member. In these cases, the Crown
prosecutor must be informed.

Furthermore, each staff member of the Flemish Community can turn to an external consultancy service in
the case of sexual harassment at work. This external consultancy also plays a mediation role if requested,
and publish reports on problems of sexual harassment at work.

Het Rekenhof (the Court of Audit)

Asfar asfinances are concerned, the Court of Audit subjects the activities of the government of Flandersto
three inspections:

e Financia control: the Court of Audit checks the correctness, reliability and completeness of all
financial accounts, by verifying the government accounting reports made to the legidature.

» Legitimacy check: the Court of Audit checks whether the receipts and expenditures are in
compliance with the budget laws and whether they are the result of a correct implementation of
legd rules. The Court of Audit carries out this legitimacy check by granting a visa prior to the
payment of the expenditures. In case of non-compliance with legal stipulations, the Court of Audit
may refuse its visa, which prevents the payment.

e Accurate capital spending control: the Court of Audit tests the capital spending a posteriori to the
standards of economy, efficiency and suitability.

The Court of Audit submits reports on the implemented financial, legitimacy and suitability audits to the
Parliament. Each year, the Court of Audit publishes its "boek van opmerkingen" (Report of Comments)
which consists of the recommendations of the Court of Audit to be followed up and implemented within
the organisation concerned. This “boek van opmerkingen “can be consulted publicly and is available on
the Internet (http://www.ccrek.be).

The Ombudsman

The Flemish Ombudsman investigates the complaints about the acts and operation of the Ministry of
Flanders administrative authorities and acts as an intermediary. The Ombudsman formulates proposals and
recommendations on the basis of his findings, in order to improve the services by the administrative
authorities. Treating complaints about general policy or about the Parliament of Flanders Acts, Decrees
and regulations is not part of histask. The ombudsman submits a report to the Parliament of Flanders on
his activities at least once ayear. Thisreport is published.
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The ‘ Raad van Sate’ (Council of Sate)

Each natural and legal person can lodge an appeal with the Council of State against irregular administrative
acts which may have damaged him/her, provided there is no other authorised court of law. Suspending the
implementation and/or annulling administrative acts (individual legal acts and regulations), contrary to the
prevailing legal rules, is an important responsibility of the Council of State. The Council of State decides
on claims submitted through judgement, and these judgements are open to the public.

Reporting point for complaints

A reporting point for complaints on the personnel appraisal system was established for staff members of
the Ministry of Flanders. The complaints are registered with an external organisation and are reported to
the Head of staff, if desired. Thisinsight into the implementation of the evaluation system can lead to the
formulation of proposals for future policy concerning the evaluation of co-workers within the Ministry.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics and/or anti-corruption policy

So far, there is no dedicated institution in place assigned to co-ordination and management of ethics and/or
anti-corruption policy. An ethics or corruption prevention plan/strategy has not been developed until now.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

There are no such procedures available at the moment, since the initiatives have only been taken recently.
For now, only the Personnel Statute is subject to an evaluation, in which — amongst others — the chapter
about rights and obligationsis being revised.
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CANADA

I. Thegeneral context for managing ethicsin the public servicein Canada

a) The principal ethics-related issues which have confronted the public service in Canada during
the past 10 years, and especially within the past 18 months

Fiscal pressures forced a complete re-evaluation of government programmes and service delivery
priorities that resulted in a degree of downsizing and privatisation, as well as wage freezes for public
servants. Together these factors brought about a change in expectations regarding public servant
behaviour and performance, which sensitised both those within and outside government to ethica
issues and dilemmas.

The relationship between the public service and the private sector has also been undergoing a
transformation as each seeks ways to increase the amount of contact. This has led to pressures in the
context of the acceptance of gifts, benefits and hospitality, raising questions among public servants
regarding what is acceptable or permitted interaction, as well as a need to increase awareness of public
service policy and guiddines in this area, and the legal framework that applies. There have been
occasions in recent years when public servants take inappropriate benefits in circumstances when they
feel they are not harming anyone and, although contravening policy, they do not believe there will be
any enforcement (e.g. air miles/frequent flier points). The private sector is also becoming increasingly
sensitised to this question and will at timesinguire as to what might be permissible.

Vigilance is also necessary to ensure that public servants remain free from the pressures of political
offices that may seek to stretch the role of the public servant to areas that fall within political and/or
partisan interest. Moreover, the creation of alternative service delivery agencies has also been altering
the employer-employee relationship, fostering some union/management challenges that have the
potential to impact the values and ethics regimes of these organisations and the public service as a
whole.

b) Recent measuresto improve ethical conduct in the public service

One of the government’s magjor initiatives in this area was the appointment of Canada's first Ethics
Counsellor and amendments in 1994 to the Conflict of Interest and Post-Employment Code for Public
Office Holders (i.e. ministers, political staff, parliamentary secretaries and all persons appointed by the
government to departments, agencies and tribunals). The Ethics Counsellor is also responsible for the
Lobbyists Registration Act and the Lobbyists Code of Conduct. This has been followed by the
establishment in 1999 of the Public Service Vaues and Ethics Office within the Treasury Board
Secretariat.

In 1995 a group of deputy ministers was asked to look into the question of changing values and ethics
in the public service. This work resulted in the preparation of a mgjor report, A Strong Foundation,
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which was used to initiate a process of analysis, introspection and dial ogue with respect to the state of
values and ethics throughout the public service. Since the release of the report, deputy minister
champions have been named to lead the follow-up efforts to the report and to help provide overall
direction on values and ethics related activity.

Part of the follow-up from that work was the preparation of detailed analysis and related guidance on
the acceptance and treatment of gifts, benefits and other forms of hospitality. This work has been
circulated to all deputy ministers who will each be responsible for ensuring that appropriate steps are
taken in their department to ensure that all public servants are provided with adequate information and
support on this matter.

¢) Plansin preparation to address ethical issuesin the Canadian public service

On the legidative front, there was the recent passage of Bill S-21 (The Corruption of Foreign Public
Officials Act), which gave effect to Canada’s commitment to ratify both the OECD and OAS anti-
corruption conventions. There is also the recent resumption of collective bargaining and the pending
introduction of the new classification system which will have the potential to strongly impact on public
service morale and overall behaviour.

There will also be an enhancement of the information and education aspects of public service ethics
along with a greater linking of the dialogue on values with ethics issues in order to promote a fuller
understanding and acceptance of these key underlying principles. These efforts are in part the result of
the creation the Public Service Vaues and Ethics Office within the federal government’s Treasury
Board Secretariat that is responsible for co-ordinating such activity across federal departments.

Federal departments are also in the process of examining the support mechanisms that are in place to
assist public servants in meeting their responsibilities with respect to the treatment of gifts, benefits and
other forms of hospitality. A review will also take place related to workforce adjustment and
harassment.

Further, the Lobbyists Registration Act will be reviewed by a Parliamentary Committee in January
2000, with consultations already underway.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

There are a number of policy and legidative vehicles which help to enunciate certain public service
values, including the Public Service Employment Act which provides for appointments to the public
service based on merit, as well as the Conflict of Interest and Post-Employment Code for the Public
Service, which sets certain ethical guidelines for conflict of interest. This Code is a regulation passed
pursuant to the Financial Administration Act and is made available to all public servants at the time of
their appointment to the public service. For instance, section 6 states:

“Every employee shall conform to the following principles:

» Employees shall perform their official duties and arrange their private affairs in such a manner
that public confidence and trust in the integrity, objectivity and impartiality of government are
conserved and enhanced.
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» Employees have an obligation to act in a manner that will bear the closest public scrutiny, an
obligation that is not fully discharged by simply acting within the law.

» Employees shall not have private interests, other than those permitted pursuant to this Code,
that would be affected particularly or significantly by government actions in which they
participate.

* On appointment to office, and thereafter, employees shall arrange their private affairs in a
manner that will prevent real, potential or apparent conflicts of interest from arising, but if such
a conflict does arise between the private interests of an employee and the official duties and
responsibilities of that employee, the conflict shall be resolved in favour of the public interest.

» Employees shall not solicit or accept transfers of economic benefit, other than incidental gifts,
customary hospitality, or other benefits of nomina value, unless the transfer is pursuant to an
enforceable contract or property right of the employee.

» Employees shall not step out of their official roles to assist private entities or persons in their
dealings with the government where this would result in preferential treatment to any person.

» Employees shall not knowingly take advantage of, or benefit from, information that is obtained
in the course of their official duties and responsibilities and that is not generally available to the
public.

» Employees shall not directly or indirectly use, or alow the use of, government property of any
kind, including property leased to the government, for anything other than officially approved
activities.

» Employees shall not act, after they leave public office, in such a manner as to take improper
advantage of their previous office.”

The 1995 deputy minister task force (the Tait Task Force) report on values and ethics, A Strong
Foundation, outlined the core public service values as follows:

Democratic Values
* Loyally helping ministers, under the rule of law and the Constitution, to serve the public good.
* Thisrequires respect for fundamental values, such as accountability to ministers and through them, to

the Parliament and the citizens of Canada; support for the government of the day; and respect for the
Constitution of Canada, for the rule of law, and for the due process.

Rule of law Neutrality/Non-partisanship

Loyalty Public interest/Common good

Due process Responsible government/support democracy
Accountability Respect for the authority of elected office-holders
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“Traditional” &” New” Professional Values

e Serving Canada and Canadians with professional competence, efficiency, impartiaity, non-
partisanship, creativity, and innovation.

e Public servants must constantly renew their commitment to serve Canadians by enhancing the quality
of service, by adapting to changing needs and by improving productivity.

Traditional New

Merit Qudity

Excellence Innovation

Effectiveness Initiative

Economy Crestivity

Objectivity and impartiality in advice Resourcefulness

Speaking truth to power Horizontality

Fiddlity to the public trust Teamwork

Neutrality/non-partisanship Service to clients/citizens
Ethical Values

» Vaues such as honesty, integrity and probity are no different from those found in other sectors of
society. However, they take on a particular meaning in the public service where they imply the ability
to hold a public trust and to put the common good ahead of any private or individual self-interest.

Integrity Equity

Honesty Discretion
Probity Public trust
Prudence Disinterestedness
Impartiality

Peoples Values

» The public service should display the same values of fairness, equity, courtesy, caring and concern to
its employees as it does to other citizens of Canada.

* Because citizens in a democracy are equal bearers of rights and duties, it is a principle of the public
service that citizens should be treated equitably, without favouring anyone.

* Balancing the interests and preserving the rights of citizens in a fair and equitable manner is
fundamental to public service.

Respect Tolerance Moderation Courage
Concern/caring Openness Decency Reasonableness
Civility/courtesy Fairness Humanity Collegidity/participation
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The report also called for further examination of this outline of core public service values by individual
departments. To varying degrees, that process has taken place in some organisations, and individual
departmental mission or vision statements are often linked to some of these core values. The report also
resulted in the preparation of several support documents, such as a handbook on values and ethics and a
booklet oninitiating a values and ethics dialogue.

The fourth Annual Report of the Clerk of the Privy Council and Head of the Public Service aso
addressed the values which form the foundation of public service.

b) How stated core public service values are communicated to public servants

The following forms are used:

. Core values are automatically provided when someone joins the public service.
. The statement of core valuesis part of the employment contract/document.
. Discussion is ongoing as part of a dialogue on values and ethics within specific organisations.

The “core values’ being referred to in this context are those outlined in the Conflict of Interest and
Post-Employment Code for Public Service, as mentioned in Section |.b).

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

These standards of behaviour are stated in the Conflict of Interest and Post-Employment Code for the
Public Service, the Treasury Board human resources and/or personnel directives and policies (e.g.
travel policy), and certain legidative references which have an impact on the behaviour of public
servants including the Financial Administration Act, Official Secrets Act, Public Service Employment
Act, the Criminal Code, and the Canadian Human Rights Act. The standards cover the following
points:

. Receiving gifts or benefits such as fees, payments, entertainment.

. Use of officia information.

. Use of official property/facilities.

. Official travel.

. Use of corporate credit cards.

. Work outside the public service.

. Restrictions on post-empl oyment.

. Special conditions/permissions on movement from the public service to the for-profit sector.
. Involvement in political work.

There are also guidelines/requirements for specific groups, such as:

. Department of National Defence (military personnel).

. Procurement officers at the Department of Public Works and Government Services.
. Professional standards for lawyers, doctors, engineers, accountants and actuaries.

. Industry Canada (re: gifts).

. Revenue Canada (customs officers).
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Specific guidelines for standards of behaviour for public office holders are stated in the Conflict of
Interest and Post-Employment Code for Public Office Holders (which includes, in part, ministers and
deputy ministers, although it does not include other public servants who are covered by a separate

code):

“Every public office holder shall conform to the following principles:

Public office holders, in fulfilling their official duties and responsibilities, shall make decisions in
the public interest and with regard to the merits of each case.

A public office holder shall take care to avoid being placed or the appearance of being placed
under an obligation to any person or organisation, or the representative of a person or organisation,
that might profit from special consideration on the part of the office holder.

In the formulation of government policy or the making of decisions, a public office holder shall
ensure that no persons or groups are given preferential treatment based on the individuals hired to
represent them. Ministers are aso provided with information by the Prime Minister on their
appointment to Cabinet which touches on the ministers' relationship with the public service and the
division of responsibility and accountability.”

Minimum standar ds of behaviour for the public service are stated in the Criminal Code.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

Active, passive, direct or indirect corruption of public officials/corruption committed by public
officials.

Breach of trust by public officials.

Fraud perpetrated on the government.

To interfere with the administration of justice.

To procure or facilitate the commission of an offence.

To protect from detection or punishment a person who has committed or intends to commit an
offence.

Further prohibitions and restrictions are imposed on public officials by the Official Secrets Act
which states that they must maintain confidentiality of classified information.

V. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and

detect misconduct

a) Measures used by human resources management to promote an ethical environment

The following measures are used:

Providing rules/guidelines/policies for recruitment and promotion procedures.

Basing recruitment and promotion on meit.

Ensuring the openness of sdection procedures by publishing the recruitment
rules/guidelines/palicies,

Publicising vacant positions and auditing/monitoring selection procedures.

Ensuring that only published/appropriate selection criteria are considered in recruitment.
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Special attention is given to officials in positions particularly susceptible to corruption, with
additional guidelines for over 50 federal departments and agencies, and audits.

b) Informing and training public servants on ethicsissues

No broad-based mandatory co-ordinated training on ethical matters is offered, although some
departments do have training programmes for staff. Executive training programmes take values and
ethics issues into account with formal training modules available for those seeking such information
and guidance. The release of the report of the deputy ministers task force on values and ethics also
began a process of consultation and discussion on these issues which included the preparation of
formal workshops on vaues and ethics.

Responsibility for administration of the Conflict of Interest Code for the Public Service is delegated to
deputy heads of departments. Public servants can seek the advice of specialised officers, i.e. in the
departmental human resources branches, regarding ethics related matters. However, the first point of
contact for such matters rests with the employee and his’her manager. All departments offer formal
Employee Assistance Programmes which can also provide related counselling. A number of
departments have established departmental ombudsmen to assist as well.

¢) Other measuresto promote high standards of conduct and assist prevention

Measures include:

e ldentifying and reporting conflict of interest situations, especialy in areas of financia
management, post public employment, receiving gifts or benefits such as fees, payments or
entertainment, or in case of outside activities.

e Providing redress against administrative decisions.

e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption
are disqualified/suspended from future tenderg/bids).

e Specific controls on public procurement procedures.

* Risk assessment of the areas susceptible to misconduct.

d) Disclosure policy

All public office holders are required to make a confidential disclosure of assets, liabilities,
investments, outside activities and offers of hospitality and benefits upon appointment and any changes
in their persona situation are to be reported in 30 days. Yearly review is aso initiated by the Ethics
Counsdllor.

For public servants, confidentia disclosure is required when they have assets, activities or investments
which have some rel ationship with the exercise of their duties and responsibilities.

The disclosed information is used to provide guidance and instruction to the declaring employee as to
the conduct of his/her official duties to ensure that any real, apparent or potential conflict of interest is
resolved in the public interest.

Thisinformation is protected by the Privacy Act, and used for recommending measures to prevent real
or potential conflicts of interest from arising.
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€) Proceduresto report misconduct/suspected corruption

There are no procedures or obligations for public servants to report misconduct committed by public
servants. Protection is available to public servants who expose wrongdoing, thanks to anonymity and
confidentiality of persona information (Privacy Act). For the public, no specia procedures are
available to expose wrongdoing committed by public servants.

f) Internal control to support the improvement of ethical conduct in the public service

Interna control supports corruption prevention efforts. All federal officias must certify that they will
obey conflict of interest rules. There are also financial and management controls. Internal audits of
departmental practices and finances provide management with information that can be used to identify
specific acts of corruption, as well as systemic weaknesses that could permit such acts. Follow-up
mechanisms to implement recommended measures for systemic improvements are used through the
Auditor Genera and the departmental management.

Interna control is required by law and by genera policy. Its frequency varies according to the audit
review schedules. Supervisors (for internal departmental audits), and Parliament (for the Auditor
General) have access to the reports of the reviews.

g) Disciplinary proceduresin case of a breach of public service standards

The disciplinary measures -- from reprimand, fine to dismissal or disgualification from public office -
are stated both in agency documents and laws. For example, sections 80 and 81 of the Financia
Administration Act provide for the following disciplinary measures:

“Every officer or person acting in any office or employment connected with the collection,
management or disbursement of public money who:

(a) receives any compensation or reward for the performance of any official duty, except as by law
prescribed,

(b) conspires or colludes with any other person to defraud Her Majesty, or makes opportunity for
any person to defraud Her Majesty,

(c) designedly permits any contravention of the law by any other person,

(d) wilfully makes or signs any false entry in any book, or wilfully makes or signs any fase
certificate or return in any case in which it is the duty of that officer or person to make an
entry, certificate or return,

(e) having knowledge or information of the contravention of this Act or the regulations or any
revenue law of Canada by any person, or of fraud committed by any person against Her
Majesty, under this Act or the regulations or any revenue law of Canada, fails to report, in
writing, that knowledge or information to a superior officer, or

(f) demands or accepts or attempts to collect, directly or indirectly, as payment or gift or
otherwise, any sum of money, or other thing of vaue, for the compromise, adjustment or
settlement of any charge or complaint for any contravention or alleged contravention of law,

is guilty of an indictable offence and liable on conviction to a fine not exceeding five thousand dollars
and to imprisonment for aterm not exceeding five years.”

Idem, where bribes are offered or accepted. “Every person who:
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() promises, offers or gives any bribe to any officer or any person acting in any office or
employment connected with the collection, management or disbursement of public money,
with intent

(i) to influence the decision or action of that officer or person on any question or matter
that isthen pending, or may, by law, be brought before him in his official capacity, or

(ii) to influence that officer or person to commit, or aid or abet in committing any fraud
on the revenue, or to connive at, collude in, or dlow or permit any opportunity for the
commission of any such fraud, or

(b) accepts or receives any such bribe,

is guilty of an indictable offence and liable on conviction to a fine not exceeding three times the
amount so offered or accepted and to imprisonment for any term not exceeding five years.”

V. Scrutinising misconduct in the public service

a) Institutions and proceduresto investigate and prosecute misconduct

Theinstitutions in place to investigate misconduct include:

e Interna Departmental Audit and Personnel and Human Resources and other officials within
departments (who examine departmental practices and operations on an ongoing basis thus
having the potential to uncover misconduct).

e The Comptroller General (who examines overall public service practices).

e Central agencies (who advise senior government officials on misconduct).

e The Auditor General (who audits the finances of al government operations).

* The Roya Canadian Mounted Police (who investigates breaches of law).

Investigations are initiated and structured based on the nature of the breach alleged and are generally
led by the Roya Canadian Mounted Police. The Attorney Genera is in charge of prosecuting
misconduct and corruption in the public service. Certain investigative or prosecuting bodies are
empowered to bring suspected cases of corruption directly to court. The Ethics Counsdllor, when
asked by the Prime Minister, may also undertake investigations on ethics related matters.

b) Institutionsin placeto perform independent scrutiny of the administration

These include:

*  Parliament/Parliamentary committee.

* Independent/external auditors reporting to elected bodies such as Parliament.
Courtsfor judicial review.

» Independent office of ethics (not at federal level: it existsin each province/territory).

There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities, through complaints to parliamentary committees or
the Auditor General. According to the Auditor General Act:

“The Auditor Genera is the auditor of the accounts of Canada, including those relating to the
Consolidated Revenue Fund and as such shall make such examinations and inquiries as he
considers necessary to enable him to report as required by this Act. The Auditor General shall
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report annualy to the House of Commons and may make (...) not more than three additional
reportsin any year to the House of Commons on the work of his office; and on whether, in carrying
on the work of his office, he received all the information and explanations he required. Each report
of the Auditor General shall call attention to anything that he considers to be of significance and of
a nature that should be brought to the attention of the House of Commons, including any cases in
which he has observed that

»  Accounts have not been faithfully and properly maintained or public money has not been fully
accounted for or paid, where so required by law, into the Consolidated Revenue Fund.

e Essential records have not been maintained or the rules and procedures applied have been
insufficient to safeguard and control public property, to secure an effective check on the
assessment, collection and proper alocation of the revenue and to ensure that expenditures
have been made only as authorised.

* Money has been expended other than for purposes for which it was appropriated by Parliament.

* Money has been expended without due regard to economy or efficiency.

o Satisfactory procedures have not been established to measure and report the effectiveness of
programs, where such procedures could appropriately and reasonably be implemented.

e Money has been expended without due regard to the environmental effects of those
expenditures in the context of sustainable development.

The Auditor General may make a special report to the House of Commons on any matter of
pressing importance or urgency that, in the opinion of the Auditor General, should not be deferred
until the presentation of the next report (...). The Auditor General may, if in his opinion such an
assignment does not interfere with his primary responsihilities, whenever the Governor in Council
SO requests, inquire into and report on any matter relating to the financial affairs of Canada or to
public property or inquire into and report on any person or organisation that has received financial
aid from the Government of Canada or in respect of which financial aid from the Government of
Canadais sought.”

The reports of the Auditor Genera are published routinely.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

The Public Service Values and Ethics Office within the Treasury Board Secretariat (employing five
people) and the Office of the Ethics Counsellor (with 23 people) are assigned to co-ordinate and
manage the implementation of the government ethics policy. Human resource management staff across
departments support the administration of conflict of interest matters.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing
misconduct

Proactive administration (particularly under the direction of deputy ministers), and provision of advice
to public office holders by the Office of the Ethics Counsdllor, the Office of the Auditor Genera and
media reports, alow an assessment of the effectiveness of measures promoting ethical conduct and
preventing misconduct. The prevention measures are assessed with each new government (every 4-5
years).
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The Conflict of Interest and Post-Employment Code for Public Office Holders, the Conflict of Interest
and Post-Employment Code for the Public Service, the Criminal Code, the Lobbyists Registration Act,
the Lobbyists Code of Conduct, and laws for individual agencies (e.g. Nationa Energy Board) are
considered as successful instruments for corruption prevention.
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THE CZECH REPUBLIC

|. Thegeneral context for managing ethicsin the public service® in the Czech Republic

a) The principal ethicsrelated issues which have confronted the public service in the Czech
Republic during the past 10 years, and especially within the past 18 months

The main problem which has confronted the public service in the Czech Republic since the fall of
communism is the growing disparity between wages in the private and public sectors. While the real
wage has grown by 35.5% in the private sector, growth in the public sector is only 23.7% (compared to
1992). This, combined with the growing amount of work in the public service, resultsin a high rate of
fluctuation of personnel and in low interest on the part of qualified expertsto work in the public sector.

b) Recent measuresto improve ethical conduct in the public service

In the last decade the following principal acts, inter alia, were amended: Criminal Act, Crimina Order,
Labour Act, Act on the Administration of Taxes and Fees, Offence Act. Individual administration
authorities also adopted many internal rules. In February 1999 the Government of the Czech Republic
adopted the National Programme to Fight Corruption.

¢) Plansin preparation to address ethical issuesin the Czech public service

The most important approach currently in preparation is the Act on Civil Service, which isin an inter-
ministerial reviewing process prior to its submission to the government on 31 December 1999. The
Bill itself will be submitted to the government by 30 September 2000. The Ministry of the Interior is
drafting the “Bill on the Police and the Labour Relations (employment) of the Policemen" which will
regulate the public service relations for the policemen. The Ministry is also preparing a new career

of:

For the purpose of the questionnaire, the term “public servants’ is understood as administrative employees

Ministries and other central agencies.
Deconcentrated state administration bodies.
Local self-government.

Police.

Customs Offices

Army.

Prison Service.

State Attorney Offices.
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structure and a Programme of Prevention of Criminal Practices by Police Officers. The Act on
Professional Soldiersis currently in Parliament.

A non-governmental organisation, named Business and Public Service Ethicsis preparing a proposal
of the Code of Conduct of Public Servants in co-operation with several ministries, including the
Ministry of Agriculture, the Ministry of Education, Y outh and Physical Training, and the Ministry of
the Interior. The proposal should be submitted to the Government till 31 August 2000. In the Concept
of Public Servants' Training adopted by the Government in June 1999, there is a special section
dedicated to training of public servants on ethic issues.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

The core values are stated in the General Labour Code, especidly in § 73 art. Paragraphs 2-5 which are
focused on public servants, and in other related special acts. The values are aso part of obligatory
labour rules stated in every agency of the public service. According to these statements, public servants
are obliged to:

* Act and decideimpartially.

* Maintain secrecy on facts learned during their service if it is in the interest of their employer
not to communicate these facts to third persons.

* Not to receive gifts or benefitsrelating to their job.

* Nottoactinaway that could lead to conflict of public and personal interests.

b) The stated core public service values are communicated to public servants

The following forms are used:

» Corevaues are automatically provided when someone joins the public service.

* They are provided when someone takes up aposition in a different public service agency.

* Depending on the agency, the statement of core vaues is pat of the employment
contract/document, when collective or individual contracts are used in the public service.

» Depending on the technical facilities in particular agencies, core values are communicated by
instruments of new technology (such as Internet).

¢) Thecurrent statement on core public service values was enacted in 1992
Relevant regulations of § 73 were added to the General Labour Code on 23 April 1992. Officias of
the Federal Ministry of Labour and Social Affairs prepared this amendment of the Labour Code. As

with every act or amendment, it had to go through a reviewing process in every ministry and some
other central agencies.
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[11. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

The expected behaviour of public servants is stated mainly in the General Labour Code and in labour
rules. These documents are available to any citizen. Expectations cover the following specific points:

* Receiving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

» Useof officia property/facilities.

» Officia travel.

» Specia conditions/permissions on movement from the public service to the for-profit sector are
not used generally, but in some cases (e.g. tax officers, some of the police officers) thereis a
promise of secrecy after leaving the public service and some special conditions are also stated
in the Act on State Statistical Service and in some of the labour rules.

* Involvement in political work only in special cases (e.g. Director of the Office for Protection of
Economic Competition).

In addition to the general standards applicable to all public servants there are specific
guidelines/requirements for certain groups in the public service. For example: the Act on State
Statistical Service enumerates some special requirements for public servants working in statistical
service; specific guidelines aso exist for the Customs Service; and some specific regquirements for tax
officers (e.g. promise of secrecy, and restrictions on additional employment) are stated by law.
Moreover, the Act on Wage and Other Requisites Related to Functions of State Representatives
enumerates some specia requirements related to wages and benefits of officials working at the
political/administrative interface.

The minimum standards of behaviour for the public service are stated in the following legal
documents:

* Genera Labour Code.

e Adminigrative Proceedings Act.

» Acton Conflict of Interest.

» Act on State Statistical Service.

e Act on Malpractice of Public Functionaries (public functionaries include Members of
Parliament, senators, members of the government (ministers) and the chairmen (heads) of other
central state agencies who are not members of the government).

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

e Active, passive, direct, indirect or attempted corruption of public officials/corruption
committed by public officials.

» Partidity in official decision-making.

»  Abuse of office or public trust.

Furthermore, additional prohibitions and restrictions are imposed on public officials by the following
legislation. The Act on Conflict of Interest restricts elected officials from abusing their office, power
or information, from receiving persona benefits, and from participating in other businesses. It also
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defines an irreconcilability of functions in Parliament and in some administration authorities, namely
ministries (in appointed or decision-making functions), the army, the police, the State Attorney’s
Office, the Supreme Audit Office, etc. The Act on State Statistical Service obliges public officiasin
statistical service to maintain secrecy on individual data received during their service. The Act on Tax
and Fees Administration obliges tax administrators to maintain secrecy on individual data received
during their service and to pay specia attention to the rights of taxpayers and persons involved in the
tax administration process.

The Chamber of Deputies adopted a new Act on the Protection of Personal Data on 27 January 2000; it
should enter into force in the second half of 2000, after approving by the Senate. The Act forbids to
collect personal data without accord of the persons concerned. Keeping of the Act will be supervised
by the newly created Office for the Protection of Personal Data; any person concerned will be entitled
to submit acomplaint to this Office.

IV. Ingtitutions and procedures to promote high standards of conduct, and to prevent and
detect misconduct

a) Measures used by human resources management to promote an ethical environment

Theseinclude;

» Providing rules/guiddines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

 Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/palicies, publicising vacant positions and auditing/monitoring selection
procedures.

»  Ensuring that only published/appropriate selection criteria are considered in recruitment.

e Ethical condiderations are consistently taken into account in the recruitment process, and
ethical considerations are also taken into account during the probation period.

e Considering ethica behaviour in the performance appraisal, according to internal guiddlines.

Special attention is given to officialsin positions particularly susceptible to corruption:

* Inthe areaof tax administration, a new organisational structure was established, which ensures
that various tax officers participate in the process. This means that it is impossible for a
taxpayer to deal with only one tax officer.

* Asanew initiative, a proposa for the rotation of customs officers in different functions has
been prepared and is soon to be implemented.

b) Informing and training public servants on ethicsissues

Thereis currently no generd guideline for training of public servants on ethicsissues. Thus, the form
of the training depends on individual agencies of the public service. Even then, the preparation differs
depending on the functions of individual public servants. For example, the Ministry of Finance
provides special training which also includes ethical issues for customs officers. The Czech Statistica
Office and the Ministry of Education, Y outh and Physical Training provide entrance courses for every
new employee where ethical issues are also discussed.
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Ethics issues are dso a part of training programmes provided by the Institute of Local Administration.
As mentioned above, the government recently adopted the Concept of Public Servants' Training. It
assumes that a very important part of the standard training programmes for public servants will consist
of ethicsissues. This means that ethics will be part of a basic common module of training for every
public servant.

There are no special institutions or persons to give guidance, advice, counselling or consultation to
public servants to resolve their work-related ethical problems and dilemmas. Providing such help isthe
managers' responsibility.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:

» ldentification and reporting of conflict of interest situations, especially in areas of financial
management, post public employment, receiving gifts or benefits such as fees, payments or
entertainment.

e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of
corruption are disqualified/suspended from future tenders/bids).

d) Disclosure policy

Disclosure of personal information (declaration of persona assets, financia interests) is required from
elected officials and senior public servants. The following information is required to be disclosed on
an annud basis:

» Assetsand liabilities.

» Sources and level of income.
* Qutside positions.

» Gifts.

The information provided by the elected officials to Parliament is accessible to any citizen. However,
the legal provisions (Act N0.287/1995 CoL) dea with the possible abuse of declared information on
personal assets, gifts, etc. in order to avoid that the information be abused by non-truthful or
incomplete interpretation. Information provided by senior officials and elected officials to the National
Security Office (NSO) is confidential, accessible only to the NSO.

€) Proceduresto report misconduct/suspected corruption

For public servants, legal protection is available when exposing wrongdoing in the public service. For
the public, special procedures are available — such as help desk, telephone line — to expose wrongdoing
committed by public servants in certain sectors (i.e., in the police and the Customs Service). Another
general forum, the Government (Board) for the Protection of Economic Interest is an advisory
organisation of the government - established on 23 September 1998 (Gov. Resolution No. 623) - to
take over the fight against corruption including control of the privatisation process of state (public)
enterprises.
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f) Internal control to support the improvement of ethical conduct in the public service

There areinternal control departments in every public service organisation. The type and scope of their
activities depends on the character of the organisation. Thus, for example, in the Ministry of Finance,
internal control is provided by the Control Department, the Genera Director’s Inspection Department
and control departments in every territorial financial institution.

Interna control detects imperfection and inefficiencies and provides recommendations as a basis for
follow-up improvements. Generally, there is no required type of follow-up measure, but very often
follow-up control is required to find out how previoudly detected imperfections were dealt with.

Depending on the character of the institution, in some organisations (e.g. the Ministries of Finance and
Justice) internal control is required by law. In some other central agencies (e.g. Czech Statistical
Office) internal organisational rules specify the rules and conditions of internal control. Depending on
the character of the institution, internal control is carried out annually or according to actual needs and
the programme of controls.

g) Disciplinary proceduresin case of a breach of public service standards

The General Labour Code states that the employee can be dismissed in case of serious breach of
standards. Various disciplinary measures are contained in specia laws regulating the service
relationships of certain groups of public servants, such as policemen, members of the prison service or
customs officers.

V. Scrutinising misconduct in the public service

a) Institutionsand proceduresto investigate and prosecute misconduct

Bodiesin place investigating misconduct and corruption in the public service are:

* Aninvestigative body which operates with jurisdiction over the whole public service.
* Aninvestigative function which existsinside individua public service agencies.

Examples are the Police of the Czech Republic (its Service for Detecting Corruption and Serious
Economic Criminality), and the Inspection of the Ministry of the Interior and the Inspection of the
Customs Service, which are accountable to respective ministers and financed from the resources of
respective ministries.

Bodiesin place prosecuting misconduct and corruption in the public service are:

e The Ministry of Interior’ sinvestigators.
e State attorneys.
* Independent courts.

Investigative and/or prosecuting bodies are empowered to bring suspected cases of corruption directly
to court.
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b) Institutionsin placeto perform independent scrutiny of the administration

These include:

» Parliament/Parliamentary committee.

* Independent/external auditors reporting to elected bodies such as Parliament or the municipal
council.

» Courtsfor judicial review.

* The Supreme Audit Office.

According to the law, the responsibility of the Supreme Audit Office isto control the administration of
state property and financing, the application of the State Budget, and tendering of public procurements.
The frequency of the externa audits is determined by a plan approved by Parliament. The reports of the
Supreme Audit Office are published routinely.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government anti-corruption policy

A national corruption prevention plan/strategy has been developed. The Nationa Programme to Fight
Corruption is a document adopted by the Czech Government. It describes the situation of the Czech
Republic in the area of corruption, and defines basic methods and measures for fighting it. The
programme also enumerates individual steps in the process, including their objectives, time schedule
and means of monitoring their successful implementation.

The main priorities of the Programme are the development of a democratic and pluralistic society,
transparency of the administrative system, promoting freedom of the media, international co-operation
in the fight against corruption, transparency of financing of politica parties, openness in the
government information policy (i.e. discussing the causes of corruption), etc. The Programme sets a
time schedule for measures to fight corruption, including legidative and organisational arrangements
and arrangements in the area of education, it concerns a strategy vis-avis the media, and in the area of
international co-operation.

Non-governmental organisations like Transparency International and Czech ETHICScentrum are often
consulted and their representatives take part in the process of document preparation and the
development of policiesinthefield of ethics (See section |.c. above).

b) Assessing the effectiveness of measures promoting ethical conduct and preventing misconduct

The Czech Republic is still in the period of transition from communism to democracy. Policies and
legislative measures in many areas, including ethics, are still being created or are quite new. Thus, the
main issue now is to implement those policies and measures effectively, and it is too early to evaluate
their effectiveness.

As aready mentioned, the recently adopted National Programme to Fight Corruption provides many

measures to promote ethical conduct and prevent corruption and misconduct, and sets a time schedule
for their implementation through 2001. After al the described measures have been implemented and
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functioning for some time, an assessment will be made of their effectiveness and consistency with the
policies set.
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DENMARK

I. Thegeneral context for managing ethicsin the public servicein Denmark

a) The principal ethicsrelated issues which have confronted the Danish public service during the
past 10 years, and especially within the past 18 months

According to corruption surveys, Denmark is among the least corrupt countries in the world.
Nevertheless, compared to most other countries Denmark has very little formal regulation of the
behaviour of civil servants, and detailed codes of conducts are practically non-existent. On the surface
this could seem like a paradox, but the explanation liesin the tradition and cultur e of the civil service
in Denmark.

Following the first free Constitution in 1849, continuous efforts have been made to strike a balance
between loyalty and integrity of the civil service. In 1851 the first law on pensions was passed which
gave civil servants considerable protection against the king and government by securing them a
generous pension if they were discharged free of guilt. Thislaw served to protect the integrity of civil
servants.

The law on wages of 1860 — which gave civil servants a monthly wage dependent on seniority and rank
— further strengthened the position of the civil servants. It also served to increase their loyaty by
making it less attractive to have extra work outside the civil service, since the income from such
activities was deducted from the monthly wage.

Without giving a detailed historical analysis of the development of the civil service, it would be fair to
say that already at a very early stage considerable efforts were made to avoid corruption and ensure
loyalty and integrity. The most visible sign of the success of these efforts is that today the loyalty and
integrity of the civil service are not dependent on any kind of specific regulation or rules. Rather they
depend on the culture and modus vivendi which are a result of more than a century's effort to create a
modern and competent civil service.

Contrary to the experience of many other OECD countries, the implementation of the ideas of "new
public management" in Denmark has not led to a severe backlash in the identity and values of the civil
service which could giverise to ethical considerations. The reason for this may be the rather piecemedl
and pragmatic attitude towards public sector reform in Denmark, which has never taken place without
extensive dialogue with civil servants. At the same time major new initiatives such as performance-
based contracts and performance-based pay have not been implemented full-scale before pilot projects
and experiments had been carried through and evaluated. This approach has helped adjust and improve
ideas in order to prevent ethical dilemmas or undesired effects.

However, this should not lead to the impression that ethical issues have been completely absent from
the political agenda, but compared to other countries the ethical issues have not (yet) attracted very

52



PUMA (2000)2/ANN

much attention. The principa ethics-related issues which have been debated have centred on the
political/administrative interface. More specificaly debates have arisen concerning the relationship
between ministers and civil servants (and the use of palitical advisers), freedom of speech for civil
servants, and the right and duty of civil servants not to accept illega instructions.

Especially the last issue attracted considerable attention following the so-called "Tamil-case" in the late
1980's and early 1990s which had to do with illegal administration of the rules concerning refugees.
As it turned out, the illegal action had been ordered directly by the Minister of Justice, but had been
accepted and obeyed by the rank and file in the ministry. The case led to the fal of the conservative-
libera government, the minister was taken to the Constitutional Court, and some of the top civil
servants weretried at a civil servants tribunal.

b) Recent measuresto improve ethical conduct in the public service

Concerning the issues mentioned above, they have normally appeared on the political agenda because
of a specific case. In these cases necessary actions have been taken e.g. by setting up a specia
investigative commission or the Ombudsman making official statements about freedom of speech for
civil servants. But the cases in themselves have not resulted in major changes in rules, codes of
conduct, etc.

On the issue of the relationship between ministers and civil servants, a White Paper has been
produced. This has succeeded in creating consensus about which advisory functions a civil servant can
undertake and under which conditions ministers can bring in so-called special advisers, who are not
part of the normal staff of the ministry.

Concerning the right and duty of civil servants not to accept illegal instructions, two White Papers have
been produced which have specified the situations in which the civil servant should not — or could not
be expected to — accept instructions. Furthermore the legal consequences of such refusal have also
been made more precise. However, the ongoing debate in the civil service community following these
White Papers should not be considered as something negative, since it serves to further reinforce civil
service morale and integrity.

¢) Plansin preparation to address ethical issuesin the Danish public service

In order to inspire a debate among civil servants, politicians, etc., reinforcing the focus on ethics to
ensure that ethical considerations will also be prominent in future management reform, the government
is planning to publish a new guidance book with articles on different aspects of ethics and values in
the public sector. The approach will not concentrate on corruption since this is not seen as a problem
in the Danish context; rather it will focus on how to preserve what is positive in the traditiona civil
serviceidentity and valuesin atime of transition and reform of the public sector.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

The core values for the public service are the following:

e Legality.
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o Impartiaity.
* Honesty.
» Efficiency.

e Consideration.

They are stated in legislation, in court decisions, and in decisions from the Ombudsman and the
Ombudsman’s concept of best administrative practices. The core values for the public sector are also
stated in the Central Government Personnel Policy.

The Ministry of Finance is the overall employer for 200,000 central government employees who have
jobs as different as those of university professors, train drivers, policemen, administrative employeesin
the central administration, and ballet dancers. Consequently, the Minister of Finance is negotiating pay
and employment terms and conditions with the various employee organisations. One of the tasks
related to this is the development of the overall personnel and pay policy framework, published in a
series of books. These books provide guidance, inspiration and management tools to establish local
personndl palicies.

It is a central issue for government that the public sector provides good, efficient services to citizens
and society, as well as attractive workplaces for all government employees. Thus demands are made
on all government organisations for professionalism, flexibility, and a sense of responsibility.

b) How stated core public service values are communicated to public servants

The Ombudsman’s annual report, the Central Government Personnel Policy, and guides published by
the individual ministries, etc., are means of communicating stated core public service values to public
servants.

¢) The statement on core public service values has not been revised in the last decade

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

There is no general code of conduct for the Danish public service. Statements on standards of
behaviour expected of public servants can be found in severa documents. The standards of behaviour
cover the following points:

* Receiving gifts or benefits such as fees, payments, entertainment.
» Useof officia information.

» Useof officia property/facilities.

» Officia travel.

» Use of corporate credit cards.

»  Employment outside the public service.

Specific institutions have established additional guidelines for their employees. The Tax and

Customs Agency has published a guide regarding secondary employment. This guide states that it is
the employee's responsibility to avoid conflicts of interest and ensure that his or her secondary
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employment does not creaste any kind of uncertainty of the Agency’s impartiality. The Danish
Financial Supervisory Authority has more strict rules regarding personal finances and ownership. With
the same purpose as the Tax and Customs Agency — to make certain that personal dispositions do not
influence the job — employees are requested to give access to their personal accounts and report any
kind of changein their financial situation, e.g. new mortgages, etc.

Aswas mentioned under 1. b), three White Papers have been produced which deal with various aspects
of the dilemmas and challenges facing civil servants at the political/administrative interface. Asan
example, the guidelines are quite precise about which kinds of advice a civil servant is supposed to
give. The Danish "rules' are quite libera inasmuch as the civil servant who is part of the
strategic/palitical advice structure can be expected, for example, to give advice on the parliamentary
outcomes of different strategies. If the minister feels the need to employ a special adviser, thisis also
possible, aslong asit is made explicit that the person cannot give instructions to the rank and file of the
ministry and that the person must leave his or her position if a change of government takes place.
Generally speaking, guidelines for civil servants working at the political/administrative interface are
primarily based on tradition and unwritten rules.

Minimum standards of behaviour are primarily laid down in the Danish Public Administration Act,
Civil Servants Act, and the Penal Code. The Danish Public Administration Act contains provisions on
the following subjects:

» Disgudification.

»  Guidance and representation.

e Political parties accessto files.
* Hearing of parties.

» Giving of grounds, etc.

e Guidance on appeal.

» Professional secrecy, etc.

The Act applies to consideration of matters in which a decision has been or will be made by an
administrative authority. The provisions on disqualification also apply to consideration of matters on
the making of contracts and similar civil law agreements. The Civil Servants Act states in section 10,
the fundamental principle that the behaviour of acivil servant both inside and outside the service must
be worthy of the respect and confidence demanded of his profession (decorum officiale). According to
section 17 of the Act a civil servant may hold outside positions only when this is consistent with his
duties as a civil servant. Sections 19-24 contain provisions for disciplinary sanctions for misconduct.
The Penal Code deds with corruption (in chapter 16 concerning misconduct in the public service,
Sections 144 and 145), and the more severe cases of misconduct.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legislation:

» Active, passive, direct, indirect or attempted corruption of public officials/corruption
committed by public officials.

» Partidity in official decision-making.

»  Abuse of office or public trust.

Further prohibitions and restrictions, described in the last paragraph of 111. a) above, are imposed on
public officials by the Civil Servants Act.
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V. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and
detect misconduct

a) Measures used by human resources management to promote an ethical environment

These measures include:

* Providing rules/guidelines/policies for recruitment and promotion procedures.

» Basing recruitment and promotion on merit.

 Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies and publicising vacant positions.

In general, no specia attention is given to officias in positions particularly susceptible to corruption,
except for the Tax and Customs Agency and the Danish Financia Supervisory Authority mentioned
under 1. @).

b) Informing and training public servants on ethicsissues

There is no centrally organised training system in Denmark. Individual organisations form their own
training programme based on voluntary courses. Courses on ethics may be part of these programmes.

As stated above, both legislation and the central personnel policy cover the main issues in regard to
ethical guidelines. When an employee finds himself/herself in a situation of doubt, it is common to
seek advice from the immediate superior or the trade union representative.

¢) Other measuresto promote high standards of conduct and assist prevention

These measures include:

* ldentifying and reporting conflict of interest situations, especially in areas of financia
management, receiving gifts or benefits such as fees, payments or entertainment, and on insider
rules regarding securities, etc.

» Requiring reasons for administrative decisions.

»  Providing redress against administrative decisions.

e Setting standards for timeliness of responding to requests.

d) Disclosure policy

There are no general disclosure requirements. Section 6 of the Danish Public Administration Act
provides that any person who knows of circumstances as referred to in subsection (1) of Section 3
(disqudification) shall as soon as possible advise his superior. Some senior officials are required to
report their appointment as member of the board of directors of certain companies.

The information received under Section 6 of the Danish Public Administration Act is used by the
authority concerned in order to decide whether the civil servant should be disqualified from the case.
Similarly, the information concerning board members is used in order to avoid possible conflicts of
interest.
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€) Proceduresto report misconduct/suspected corruption

Generally there are no specific procedures for civil servants to report misconduct or suspected
corruption. However, it is part of the managers' duties to supervise staff and report misconduct or
suspected corruption. Protection/safeguard is available to public servants who expose wrongdoing:
ordinary protection against dismissal or other adverse reactions will apply in these cases. For the
public, special procedures are available to expose wrongdoing committed by public servants, such as
complaint procedures and the ombudsman.

f) Internal control to support the improvement of ethical conduct in the public service

Both financial and management control are used by the management of public service organisations to
e.g. promote ethics. Since internal control is both required by law and by genera policy, the control
forms and control frequency vary from organisation to organisation. A wide range of control formsis
being used. An increasing use of control can be identified in Danish public service organisations.
Typical tasks for the control functions or units are:

*  Providing management with relevant information

* Risk assessment and analysis.

*  Budget control and quality control.

»  Follow-up on performance contracts (measuring results).
» Tasksof interna consultants.

Follow-up is required to implement recommended measures for systemic improvements, and regular
improvements will aso be implemented as a result of follow-up mechanisms. Interna control is an
integral part of the ongoing management procedures. By law the public has the right of access to
documents. In practice the reports may be used for many purposes such as documentation for the
National Audit Office of Denmark and as part of the steering relationship between public agencies and
departments.

g) Disciplinary proceduresin case of a breach of public service standards

Under the Civil Servants Act (section 24), disciplinary measures for misconduct range from reprimand
to dismissal. A civil servant suspected of misconduct may be suspended (section 19), but may
challenge a decision concerning disciplinary measures in the courts.

V. Scrutinising misconduct in the public service

a) Ingtitutionsand proceduresto investigate and prosecute misconduct

The principal investigative organisations involved in anti-corruption efforts include:

* Aninvestigative function insdeindividual public service agencies and departments.

*  The Ombudsman.

* Aninvestigative commission which may be set up under the new Investigative Commissions
Act.
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Criminal offences committed by civil servants will be prosecuted by the police and the ordinary public
prosecution and will be brought directly to court. Disciplinary cases will be handled by the agency or
department itself. In some cases the agency or department is required by the Civil Servants Act to hold
an inquiry. The decision of the agency or department concerning disciplinary sanctions may be
challenged before the courts. In disciplinary cases the civil servant may appeal to the courts against the
decision of the agency or department.

b) Institutionsin placeto perform independent scrutiny of the administration

These include;

e Public Accounts Committee of the Parliament.

» Independent/external auditors reporting to elected bodies such as Parliament (NAOD)
e Ombudsman.

e Courtsfor judicial review.

* National Audit Office of Denmark.

The National Audit of Denmark (NAOD) is an independent institution carrying out audit of the State
accounts and of State funds given to institutions. In addition, NAOD has access to review accounts
wherever the State has invested money, e.g. State-owned limited liability companies. NAOD audits the
various areas according to materiality and risk. NAOD has drawn up internal guidelines for audits.
External audit reports are published routingly.

There are no specific procedures and mechanisms available to bring wrongdoing to the attention of
bodies exercising independent scrutiny on public service activities.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics and anti-corruption policy

Because of the positive conditions described in Section |. above, there has not been a need to develop a
national ethics policy or corruption prevention plan. For that reason Denmark has no institution
assigned to co-ordinate and manage the implementation of a government ethics or corruption
prevention policy. But due to their general assignments on law and public management, the Ministries
of Justice and Finance play important roles in monitoring problems and policies affecting ethics in
public administration.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing
misconduct

As mentioned in Section 1., both international and domestic surveys show that Denmark is among the
least corrupt countries in the world. The following factors and methods have contributed substantially
to the achievement of this favourable position:

» Establishment of atradition and culture in the public service which ensure the independence
and professionalism of the public servants.

* The piecemea and pragmatic approach for introducing public sector reforms in Denmark,
which has always used extensive dialogue with civil servants, and pilot projects and
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experiments before the implementation of full-scale measures. This approach has helped adjust
and improve ideas in order to prevent ethical dilemmas or undesired effects.
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FINLAND

I. Thegeneral context for managing ethicsin the public servicein Finland

a) The principal ethicsrelated issues which have confronted the public service in Finland during
the past 10 years, and especially within the past 18 months

The principa ethics-related issues are:

* Public management reforms (e.g. management by results and result-based budgeting, the
devolution of decision-making and overhaul of structural systems).

* The public service is becoming more market-driven and more internationalised (e.g. the impact
of the European Union).

b) Recent measuresto improve ethical conduct in the public service

These include:
» Revising the criteria and procedures for selection of top government officials.
e Duty to declare relevant personal commitments.

¢) Plansin preparation to address ethical issuesin the Finnish public service

A project has been launched concerning ethical conduct in the Finnish public sector, which should in
its final analysis recommend actions to ensure well-functioning institutions and systems for promoting
ethical conduct. The project should be completed before the end of 1999. In addition, thereis a plan to
provide more specific guidelines for ancillary jobs (any office and paid work which the civil servant
concerned is entitled to refuse, and any profession, trade or business). Moreover, a project is planned
to be launched concerning ethical conduct in the induction of new-comersin the state administration.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

The following core values are stated for the Finnish public service:

* Independence.
e Impartidity.
»  Objectivity.
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*  Trustworthiness of government.
» Transparency.

*  Service-mindedness.

»  Sense of responsibility.

These core public service values are available to public servants in legal documents, such as the
Congtitution Act and the State Civil Servants Act, and in other forms such as genera guidelines,
decisions-in-principle, etc. The Congtitution Act contains, for example, a provision according to which
good governance shall be guaranteed by law. The State Civil Servants Act includes a provision about
the aim of the act “to ensure the efficient and appropriate performance of state duties while aso
meeting the requirements of legal protection”.

Genera principles of administrative law are aso important legal norms which govern the
administration. These principlesinclude e.g. objectivity and equality. Moreover, there have been three
Government Resolutions in the 1990s in which the values are specified or which give genera
guidelines:

» The Government Decision-in-Principle on Reforms in Central and Regiona Government,
1993.

 The Government Decision-in-Principle on Revising the Criteria and Procedures for the
Selection of Top Government Officials, 1997.

» High-Quality Services, Good Governance and a Responsible Civic Society — Guidelines of the
Policy of Governance, 1998.

b) How stated core public service values are communicated to public servants

The principal forms for communicating core values are through the actions of supervisors and
colleagues and through training of civil servants. New ways for communicating are being devel oped.

¢) The statement on core public service values was last revised in 1998

The Government Resolution of 1998 (High-Quality Services, Good Governance and a Responsible
Civic Society — Guidelines of the Policy of Governance) outlines guidelines of public management in
steering the administration. The implementation of the Resolution is the task of the relevant ministries
jointly with the agencies in their fields. The first part of the Resolution contains the goas and
measures of the policy of governance and the second part contains the general principles of the reform
policy (such as further development of political leadership practices and strengthening of the steering
and evaluation systems of the government).

[11. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

The expected behaviour of public servants is stated mainly in the State Civil Servants Act. There are
certain obligations, for example, a civil servant shall perform histher duties properly and without delay,
he/she shall conduct himself in a manner befitting his/her status and duties, he/she may not demand,
accept or receive any financia or other benefit if this would reduce confidence in him or in an authority
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etc. Moreover, general information is given, for example in the form of civil service training. The
following points are covered:

» Receiving gifts or benefits such as fees, payments, entertainment.
» Useof officia information.

» Officia travel.

*  Work outside the public service.

* Ancillary jobs.

In addition to the general standards applicable to all public servants, there are specific guidelines and
requirements for certain groups in the public service, such as for the police, the tax administration and
the defence forces.

The minimum standards of behaviour for the public service are stated in the following legad
documents:

* The State Civil Servants Act.
* The Constitution Act.
e The Administrative Procedures Act.

b) Unacceptable conduct for public officials according to the law

The following specific types of misconduct are defined for public officials by criminal legidation:

e Active, passive, direct, indirect or attempted corruption of public officials/corruption
committed by public officials.

» Partidity in official decision-making.

» Abuse of office or public trust.

Further prohibitions and restrictions imposed on public officids by the State Civil Servants Act
include the following:

» A prohibition on accepting financial or other benefits.

e Limitationson ancillary jobs.

e Civil servants may not make use of, or without permission reveal to others, anything that
comes to their knowledge in their official capacity regarding which confidentiality is required
by law or which concerns the health of another person, or which clearly may not be revealed
because of the nature of the matter.

e Acting contrary to official duties.

V. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and
detect misconduct

a) Measures used by human resources management to promote an ethical environment

Theseinclude;

e Providing rules/guiddines/policies for recruitment and promotion procedures.
e Basing recruitment and promotion on merit.
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 Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/palicies, publicising vacant positions and auditing/monitoring selection
procedures.

» Ensuring that only published/appropriate selection criteria are considered in recruitment.

» Taking ethical considerations into account in the recruitment process.

b) Informing and training public servants on ethicsissues

In each individual case, an agency uses its discretion to arrange training for newcomers. Thismay also
include ethicsissues. After that - according to discretion, e.g. when adapting to the particular methods
of work of the department - public servants have the possibility of participating in further career
training. The training is organised by the civil service departments concerned and sometimes by the
Finnish Institute of Public Management.

There is no specia ingtitution or person to give guidance, advice or counselling to public servantsin
order to resolve their work-related ethical problems and dilemmas. It is mainly the managers
responsibility to provide such help.

¢) Other measuresto promote high standards of conduct and assist prevention

Theseinclude;

» Requiring reasons for administrative decisions.
e Setting standards for timeliness of responding to requests.
e Specific controls on public procurement procedures.

d) Disclosure policy

Disclosure of persona information - such as declaration of persona assets and liabilities, loans or
outside employment - is required mainly from top civil servants and elected officials when they take up
their position in the public service and if their relevant circumstances change. A similar disclosure
system will aso be used for judges from 1 March 2000.

€) Proceduresto report misconduct/suspected corruption

For Finnish public servants, a general obligation is to observe legality. For the public, specia
procedures are available, such as complaint procedures and the ombudsman, to expose wrongdoing
committed by public servants.

f) Internal control to support the improvement of ethical conduct in the public service

Interna control is required by law and by genera policy. It supports corruption prevention efforts by
enabling management and administration to detect irregularities and identify problems. On a larger
scale, general financial, management and legal controls also promote ethics. Internal control reviews
are used mainly once per year and they require administrative follow-up. Supervisory bodies have
access to the reports of the reviews.
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g) Disciplinary proceduresin case of a breach of public service standards

The State Civil Servants Act includes provisions on the measures that can be used if a civil servant
violates or neglects his’her official duties. These measures include written warning, dismissa and
immediate termination of the official employment. In addition, there is suspension from office, which
is a safety measure. Rectification of a decision can be requested from the Civil Service Committee. A
Civil Service Committee decision can be appealed to the Supreme Administrative Court, in which case
the matter is treated as urgent.

V. Scrutinising misconduct in the public service

a) Institutions and proceduresto investigate and prosecute misconduct

The principal investigative and prosecuting organisations involved in anti-corruption efforts
include:

» The police and public prosecutors in case of a breach of the penal code (criminal investigation
and prosecution). These investigative bodies operate with jurisdiction over the whole public
service.

» The employer in the respective administrative departments when a public servant infringes the
civil service regulations (e.g. violating the provisions of the State Civil Servants Act).

* Aninvestigative body operating with jurisdiction over the whole public service.

Investigative and prosecuting organisations are empowered to bring suspected cases of corruption
directly to court.

b) Institutionsin placeto perform independent scrutiny of the administration

These include:

» The State auditors, the National Audit Office reporting to the Parliament.
*  Ombudsman.
» The Chancellor of Justice.

According to the Constitution Act, the State auditors assist the Parliament to oversee the finances of
the State and supervise compliance with the budget. The State auditors are entitled to obtain
information and documents they require from the audited authorities. Provisions regarding the right of
the State auditors to obtain € sewhere the necessary information for their work are prescribed by the
Act of Parliament._ External audit reviews check both the financial and legal aspects of activitiesin the
public service. The external audit reviews are conducted once a year and the audit reports are
published routinely.

The Parliamentary Ombudsman oversees the activities of:

* Public authorities, which include: the Council of State and Ministries, courts of law,
government offices and institutions, municipal and regional authorities, ecclesiastic bodies (for
example, parishes of the Evangdlic Lutheran and Orthodox Churches).
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* Public servants, including cabinet ministers, judges, police officers, military officers, public
prosecutors, municipal managers, members of municipal councils, social welfare workers, tax
commissioners, employees of governmental, municipal or ecclesiastic bodies.

»  Others carrying out public functions.

Anyone may complain to the Parliamentary Ombudsman, regardless of age, citizenship or other similar
reason. A complaint will be investigated if the Parliamentary Ombudsman finds there is reason to
suspect unlawful or improper action subject to the Ombudsman’s jurisdiction. The Parliamentary
Ombudsman cannot intervene in the manner in which a public authority exercises the discretionary
powers conferred on it by law, unless this discretion is abused. The investigation of complaints
involves no fees and the complaints are investigated in an impartial manner.

The Parliamentary Ombudsman may take the following measures:

* Order a criminal charge to be brought before a court of law against a public servant for
misconduct in office.

* Reprimand a public authority or a public servant for improper conduct or faulty proceedings.

» Express critical views concerning the interpretation of the law by public authorities or public
servants.

e Call the attention of the authority or public servant to principles of good administration.

e Recommend law reform with regard to statutory provisions that he or she finds ambiguous,
defective or inconsistent.

The Chancellor of Justice, dong with the Parliamentary Ombudsman, is the supreme guardian of the
law in Finland. The Chancdlor of Justice supervises the legality of decisions and actions of the
Council of State, its members and the President of the Republic. From a congtitutional point of view,
the supervision of the legality of the Council of State's actions is one of the most important duties
entrusted to the Chancellor of Justice. Furthermore, the Constitution Act of Finland charges the
Chancellor of Justice to supervise that the authorities, civil servants, employees of public corporations
and other persons in public posts observe the law in the performance of their duties and fulfil their
obligations in such amanner that no one's legal rights are violated.

The Chancellor of Justice investigates notices and recommendations from various authorities and
undertakes further measures where necessary. The Chancellor of Justice also investigates matters on
higher own initiative. For example, news reports in the media or alleged incidents of unlawfulness
may lead to an investigation.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics policy or anti-corruption policy

There is no special body in charge of ethicsin Finland. In the State administration, central control of
personnd policy rests with the Personnel Department of the Ministry of Finance.

There is a project concerning ethical conduct in the Finnish public sector, which should in its final
analysis recommend actions to ensure well-functioning institutions and systems for promoting ethical
conduct. The project should be completed before the end of 1999. Non-governmenta organisations
were involved in the preparation of this project.

65



PUMA (2000)2/ANN

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing
misconduct

On the one hand, training, guidance and increasing the awareness of good ethics and behaviour are
considered as successful instruments of corruption prevention. On the other hand, excessive and
detailed regulations are deemed the most influential negative factor.
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FRANCE

|. Thegeneral context for managing ethicsin the public servicein France’

a) The principal ethicsrelated issues which have confronted the public service in France during
the past 10 years, and especially within the past 18 months

The main ethics-related issues are as follows:

a)

Rapid development of commercia real estatein cities.

Insufficient transparency in the awarding of public procurement contracts due to a rigid and
cumbersome procedure

Movement of senior officials to the private sector (known as “ pantouflage”) because of higher
salaries.

The criminal offence of deriving undue advantages from one's position as a serving or retired
public servant.

Greater interpenetration of the public and private sectors, which exposes central government
and regional and local public servants to risks of corruption in the current process of
decentralisation.

Recent measures to improve ethical conduct in the public service

The following measures have been taken regarding public servants who move temporarily or
permanently to the private sector:

Under Section 72 of the Act of 11 January 1984 containing provisions on the central
government public service and the equivaent sections for the two other levels of the public
services, and Section 87 of the Act of 29 January 1993, as amended, on corruption prevention
and transparency of economic transactions and public procedures, public servants in the three
levels of public service who leave the service permanently or request a leave of absence are
prohibited from exercising a professional activity in the private sector or the competitive public
sector that is incompatible with their previous functions in the administration; this legidation

In France, the public service comprises al permanent civilian employees of the central government,
regional or local authorities and their public establishments and public hospitals. Civilian public servants
are governed by two sets of provisions: legidative provisions that define the main guarantees, obligations
and principles governing the employment and career of public servants (primarily the General Rules
governing the public service, Title | of which lays down the rights and obligations of all public servants
and Titles I, 11 and IV of which lay down the rules applicable respectively to public servants employed by
the central government, regional or local authorities and public hospitals), and regulatory provisions that
lay down specia rules applicable to each corps of public servants. This chapter mainly concerns the
central government public service. When al three levels are being discussed, this will be stated
specificaly.
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also establishes an “ethics commission” in each of the three levels of public service. Decree
No. 95-168 of 17 February 1995, as amended, defines the prohibited activities and lays down
the procedures by which the commissions operate. An ethics commission has been established
for members of the military and a specific control procedure has been implemented for
magi strates.

In addition, guides to ethics and codes of ethics have been prepared in some administrations for
their officials in positions particularly susceptible to corruption. Examples in this regard are
the code of ethics of the nationa police (Decree No. 86-592 of 18 March 1986), the guide
“Ethics for Public Servants’ prepared for employees of the General Directorate for Taxation
(June 1996), the guide “Preventing Internal Misconduct” for the heads of post offices,
managers and senior officials of the Post Office (May 1997) and the guide “ Accountability and
Ethics’, a reference guide for heads of service and managerial staff of the Ministry for
Infrastructure, Transport and Housing (January 1998).

Ethical training has been introduced into schools of administration (Ecole Nationale
d’ Administration, regiona institutes of administration).

¢) Plansin preparation to address ethical issuesin the French public service

The following plans are in preparation:

Reinforcement of the control exercised by the ethics commissions, which will be extended to
all types of transfersfrom positionsin the public service to the private sector or the competitive
public sector (currently only permanent departures and requests for a leave of absence are
monitored).

The preparation of new codes of ethics and the creation of hew commissions, such as the code
of ethics of the prison administration and the future national commission for security-related
ethics.

The revision of the Decree-Law of 1936 on multiple pensions, salaries and positions, which
should lead to new regulations for public officials in this respect.

The organisation, under the aegis of the General Directorate for the Administration and Public
Service, of a committee bringing together inspectorates-general to exchange experience and
good practice.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

The core values for the public service are defined both in legislation and in case law. They are set out
in the codes of ethics and guides to ethics mentioned above. For example, the legislation on the public
service, and in particular Act No. 83-634 of 13 July 1983 on the rights and obligations of public
servants (in Title I, Chapter 1V, of the General Rules governing the public service), contains a list of
the obligations of public servants, such as:

The obligation to devote their professiona activity exclusively to the tasks assigned
(Section 25).

The obligation to respect professional secrecy and professional discretion (Section 26).

The obligation to obey their hierarchical superiors, unless the order given is clearly illegal or
seriously detrimental to the public interest (Section 28).

Accountability for misconduct and disciplinary sanctions (Sections 29 and 30).
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* Public servants are also subject to the rules of the Criminal Code regarding wrongdoing (the
criminal offences of extortion, bribery, illegal use of their position as a public servant to obtain
undue advantages, embezzlement and misappropriation of public goods and funds).

Other regulations are applicable to public officials, such as the previously mentioned Decree-Law of 29
October 1936 and the Act of 29 January 1993. Certain obligations required of public servants are not
provided for by legislation, but have been created by case law. Thisis the case of the “obligation de
réserve’, which requires public servants to show restraint when expressing their opinions, and
especialy their political opinions, subject to disciplinary sanctions. However, this obligation is
included in the rules governing certain categories of public servants, such asjudges.

b) How stated core public service values are communicated to public servants

These values are communicated to public servants in the following ways:

» The codes of ethics and guides to ethics mentioned above.

» Initial training, induction training in each administration and continuing professional training.

e The dissemination to al administrations of the annual reports of the ethics commissions
established in the three levels of the public service.

¢) The statement on core public service values was revised during the past ten years

A number of new provisions have been implemented over the past ten years, in particular the
aforementioned Act of 29 January 1993, which establishes new anti-corruption measures for public
officials and public procedures, and Decree No. 95-168 of 17 February 1995, as amended, which
defines the private activities prohibited to public officials and lays down the procedures by which the
ethics commissions operate.

[11. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

There is no single statement of standards of behaviour for public servants, but rather a series of
standards contained in the Public Service Act, specific legidation, case law and the codes of ethics and
guides to ethics of each administration. These standards cover the following points:

* Receiving gifts and benefits.

» Useof officia information.

*  Work outside the public service.

* Restrictions on post-employment.

e Specia conditions on movement from the public sector to the private sector.
e Involvement in political work.

There are also additional guidelines presented in specific codes of professional conduct for certain
categories. Guides to ethics and codes of ethics have been prepared in some administrations for their
officials in positions particularly susceptible to corruption, such as:

» The code of ethics of the national police (Decree No. 86-592 of 18 March 1986).
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The guide “Ethics for Public Servants’ prepared for the employees of the General Directorate
for Taxation (June 1996).

The guide “ Preventing Internal Unethical Conduct” for the heads of post offices, managers and
senior officials of the Post Office (May 1997).

The guide “Accountability and Ethics’, a reference guide for heads of service and manageria
staff of the Minigtry for Infrastructure, Transport and Housing (January 1998).

A decree establishing a code of ethics for the prison administration (in the planning stage).

The minimum standards of behaviour for the public service are defined by the legidation on the
public service and the various laws contained in the Civil Code, the Crimina Code and the Public
Procurement Code.

b) Unacceptable conduct for public officials according to the law

The following types of misconduct are defined for public officias by criminal legidation:

Active, passive, direct or indirect corruption of public officials/corruption committed by public
officials (Articles 432-11 of the Criminal Code).

Abuse of office or public trust (Articles 432-1 to 432-6 of the Criminal Code).

Receiving of undue advantages by serving or retired public servants from enterprises that they
controlled, monitored or with which they were involved in awarding a public procurement
contract or in giving an opinion on these contracts (Articles 432-12 and 432-13 of the Crimina
Code).

Extortion, i.e. when public officia s require or receive sums that they know are not due or arein
excess of what is due, or grant a benefit in breach of the law or regulations (Article 432-10 of
the Criminal Code).

Embezzlement or misappropriation of public funds (Articles 432-15 and 432-16 of the
Criminal Code).

Breach of professional secrecy (Article 226-13 of the Criminal Code).

Discrimination (Article 432-7 of the Criminal Code).

The following prohibitions and restrictions imposed on public officials by other legisation can be
mentioned by way of example:

Prohibition from combining public employment with other private or public employment,
except for narrowly defined exceptions: Section 25-1 of Act No. 83-634 of 13 July 1983 on the
rights and obligations of public servants and the Decree-Law of 29 October 1936 on multiple
pensions, salaries and positions.

The rules governing public procurement procedures contained in the Public Procurement Code.

V. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and

detect misconduct

a) Measures used by human resources management to promote an ethical environment

The following measures are used:

There are rules/guidelines/palicies for recruitment and promotion procedures that ensure the
transparency of decisions and equal opportunity (recruitment by competitive examination,
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career progression by seniority and by selection, consultation of bipartite administrative
commissions, promotion through competitive examination).

* The openness of the selection procedures is ensured by publishing the recruitment rules
(legidation on the public service) and publicising vacant positions.

* Movement of public servantsto the private sector is supervised.

Special attention is given to officialsin positions particularly susceptible to corruption, asis shown by
the fact that guides to ethics and codes of ethics have been prepared in certain administrations. the
national police, employees of the General Directorate for Taxation, the heads of post offices, managers
and senior officials of the Post Office and heads of service and manageria staff of the Ministry for
Infrastructure, Transport and Housing.

b) Informing and training public servantson ethicsissues

Two types of training are provided:

* Initial training: the students of the Ecole Nationale d Administration and regional
administrative institutes take mandatory coursesin ethics and criminal liability.

* Continuing professional training: when they take up their functions, officials in positions
particularly susceptible to corruption are informed of the ethica rules that apply to them.
During their career, they are encouraged to take courses in ethics in various training bodies as
part of continuing training.

To solve any ethical problems that may arise, officials may obtain information about the procedure to
be followed when moving to the private sector by contacting the secretariats of the ethics commissions
(the General Directorate for the Administration and Public Service of the Ministry for the Civil
Service, State Reform and Decentrdisation for the central government public service; the General
Directorate for Regional and Local Authorities of the Ministry for the Interior for the regional and local
public service; the Directorate for Hospitals of the Ministry for Employment and Solidarity for public
servants in hospitals). In additions, there are “ethics advisers’ in a number of administrations. Lastly,
human resource managers are well informed about these issues and can advise officialsin this regard.

¢) Other measures used to promote high standards of conduct and assist prevention

Theseinclude;

» ldentification and reporting of conflict of interest situations, especially in the areas of financial
management, post public employment and receiving gifts and benefits such as fees, payments
and entertainment.

» Requiring reasons for administrative decisions.

»  Providing redress against administrative decisions.

e Setting standards for timeliness of responding to requests.

» Anti-corruption provisionsin bids for public contract.

e Specific controls on public procurement procedures.

» Accessto administrative records.

e Interna hierarchical control; compliance with the hierarchical principle in the administration;
raising management’ s awareness of the issues of ethics and of supervision of employees.
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d) Disclosure policy

Under Acts No. 88-226 and No. 88-227 of 11 March 1988 on financial transparency in palitics and
Decree No. 96-672 of 1 September 1996, the President of the Republic, candidates in presidential
elections, deputies and senators, members of the government, Members of the European Parliament,
presidents of regiona and local deliberative assemblies, mayors of communes of over 30 000
inhabitants and the presidents, general directors and deputy directors of state-owned enterprises and
state-owned industrial and commercial public establishments and certain public or semi-public bodies
are required to make a declaration of persona assets and submit it to the Commission for Financial
Transparency in Politics. Some of these declarations are published in the Officia Gazette of the
French Republic (for example, the declarations of personal assets of presidentia candidates).
Candidates may be declared indligibleif they fail to comply with these requirements.

€) Proceduresto report misconduct/suspected corruption

There are procedures for public servants to report acts of corruption committed by other public
servants; the fact that information is centralised helps deter and detect wrongdoing (Central Anti-
Corruption Service of the Ministry for Justice, created by the previousy mentioned Act of 29 January
1993). Article 40, paragraph 2, of the Code of Criminal Procedure lays down that “any public servant
who, in the exercise of his duties, learns of a criminal offence or misdemeanour shall inform the public
prosecutor’ s office at once and provide it with all relevant information, records and evidence.”

Citizens can also report wrongdoing by public servants either by initiating direct legal action, notifying
the ombudsman or writing directly to the administration concerned.

f) Internal control to support the improvement of ethical conduct in the public service

Internal control contributes to anti-corruption efforts through:

» The control of expenditures by auditors.

* Interna hierarchical control.

* Inspectorates-general and the control bodies of ministries.
» Departmental inspectorates.

Audit and hierarchical control are ongoing and are binding for public servants. However, the
frequency of the reports by inspectorates-general and departmental inspectorates is determined by the
schedule for inspection campaigns. These reports are not binding on the administration and are only
informational reports to the minister concerned. Decisions taken on the basis of hierarchical control
are only disclosed to the public servants concerned, and if necessary to bipartite administrative
commissions if they concern the public servant’s career.

The public has access to the reports prepared by inspectorates under the terms laid down by Act No.
78-753 of 17 July 1978 establishing various measures for improving relations between the
administration and the public (...), which enables users to request that the administration provide
access to the administrative documents and records it holds, namely “any files, reports, studies,
records, minutes, statistics, guidelines, ingtructions, circulars, notes and ministerial replies (...),
opinions (...), forecasts and decisions in the form of written documents, audio-visua recordings or
computerised data that do not refer to individuals by name.”
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The administration may deny permission for documents to be released if this would be detrimenta to
the smoath functioning of government, the public interest or legally protected private interests or if
prohibited by law.

0) Disciplinary proceduresin case of a breach of public service standards

Public officials are only subject to disciplinary proceedings if there has been misconduct on their part.
The Public Service Act of 13 July 1983 defines this as “any misconduct committed by public servants
while exercising their functions’. In some cases, the misconduct may constitute a criminal offence
(misappropriation of funds, bribery, extortion, breach of professional secrecy). The full range of
disciplinary sanctions are listed in Section 66 of Act No. 84-16 of 11 January 1984 containing
provisions on the central government public service. Sanctions are divided into four groups:

* First group: warning; reprimand.

»  Second group: freeze on career advancement; loss of grade; suspension for a maximum of two
weeks; transfer.

e Third group: demotion; suspension for a period of three months to two years.

»  Fourth group: compulsory retirement; dismissal.

For sanctions more serious than a reprimand, the competent bipartite administrative commission must
be consulted, sitting as a disciplinary council. Public servants being sanctioned may, under the terms
of ordinary law, lodge an administrative appeal with the superior who imposed the sanction or a
hierarchical appeal with higher authorities. Under certain conditions they may also bring the matter
before the Appeals Commission of the Higher Council of the Central Government Public Service (127
such appeas were lodged in 1997). This commission’s opinion, which is not binding, is forwarded to
the relevant Minister. The public servant may also bring an action for illegal use of power before the
Adminigtrative Tribunal under the terms of ordinary law.

V. Scrutinising misconduct in the public service
a) Ingtitutions and proceduresto investigate and prosecute misconduct

The bodiesin place to investigate misconduct and corruption in the public service are as follows:

» Generd inspectorates and the control bodies of ministries.

» Departmental inspectorates.

» Financia audit bodies (the Court of Auditors and regional audit bodies).

* The Centra Public Procurement Commission and the Interministerial Mission for the
Investigation of Public Procurement and the Devolution of Public Services.

* The Centra Anti-Corruption Service.

The bodiesin place to prosecute misconduct and corruption in the public service are as follows:

» Disciplinary action: the authority that appointed the public servant in question.

e Crimina action: the judicia authorities only; action is initiated by the public servants who
learned of the suspected criminal offence (Article 40 of the Code of Criminal Procedure),
proceedings may also be initiated by the government or the body that employs the public
servant.
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b) Ingitutionsin placeto perform independent scrutiny of the administration

These include:

*  Parliamentary committees.

» Thecourts;

»  Ethics commissions.

* The Court of Auditors and regional audit bodies.
*  The Ombudsman (recommendations)

With regard to Parliamentary committees, a distinction should be made between standing committees
(finance, legislation, etc.) and investigative committees. The “work programme” of the latter is
determined by Parliament (e.g., the investigative committee established in 1994 on the issue of
corruption).

The frequency of judicia review depends on the number of appeals. Currently, there are
approximately 100 convictions per year for criminal offences involving misconduct, although it is not
possible to say how many of these cases involve public servants.

The Court of Auditors and the regional audit bodies carry out investigative and statutory audits within
their respective jurisdictions (audits of the accounts of paymasters, of the execution of the finance act,
of public enterprises, social security bodies, and bodies that receive public subsidies for the Court of
Auditors, and audits of the budgets of regional and local authorities and local public establishments,
and of authorities' accounts, for the regional audit bodies).

The Ombudsman, established in 1973 to resolve contentious matters between citizens and government,
only handles cases referred through a Member of Parliament; the Ombudsman may also take the
initiative of addressing administrative problems of ageneral nature.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

The General Directorate for the Administration and Public Service is responsible for adapting rules and
regulations, co-ordinating initiatives and ensuring that experience is shared and put to good use.
Regulatory bodies also implement the policy guidelines laid down by the government. With regard to
the control of movement to the private sector, the ethics commissions established within the various
levels of the public service each prepare annua reports, which are submitted to the government; the
report of the central government commission is published.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing
misconduct

The government has given priority to improving the effectiveness of administrations and public
services, in particular by developing the ministerial and inter-ministerial evaluation of public policies.
In this regard, Decree No. 98-1048 of 18 November 1998 created a National Evaluation Council
responsible for implementing an inter-ministerial procedure for evaluating public policies; itsrole is to
assess the effectiveness of public policies by comparing outcomes with the goals set and the resources
used. The annua report of the Council is published. On the basis of this report, the General
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Commissariat for Planning and the administrations concerned prepare proposals on the measures or
policies to be adopted, which are submitted to the Prime Minister for decision. Thus far, the Council
has not had the opportunity to evaluate ethics policy.
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GERMANY

I. Thegeneral context for managing ethicsin the public servicein Germany

a) The principal ethics-related issues which have confronted the public service in Germany during the
past 10 years, and especially within the past 18 months

Evaluation of cases of misconduct that have been identified, in particular in the context of disciplinary
proceedings, has not furnished any indication of significant changes as regards the period under
consideration.

b) Recent measuresto improve ethical conduct in the public service

For public officials® (statutory civil servants for life) whose rights and duties, including remuneration and
retirement benefits, are regulated by law, public service law instruments have already been in existence for
decades. These instruments stress the need for ethically correct conduct, and are in place to prevent
neglect of duty and to counter misconduct (see Section I1.abelow). Accordingly, the measures taken under
public service law over the past few years only have a complementary or clarifying function:

* Reward for co-operation in the investigation of cases of corruption ("minor provision for crown
witness turning State’s evidence")'.

* Clarification that any acceptance of gratuities or gifts is prohibited and that a public service
employer may agree to such acceptance only in exceptional cases.

» [Extenson of the obligation to disclose information to the public service employer prior to
engaging in any outside occupation that is not taken up a the employer’s express request,
especialy outside work performed for remuneration. The reasons are to:

- Avoid even any suspicion of potential conflicts of interest or loyalty.
- Ensurethat public officials place their entire working capacity at their employer’s disposal.

For public employees and wage-ear ners whose legal status is, in its basic structures, regulated by the
general labour law applying also to those employed in trade and industry and by the collective agreements
for the public service, provisions imposing compliance with ethical conduct have been incorporated in
collective agreements for many years already (see also Section Il.a below). No maor need for
improvements has been identified.

6 The public service of Germany distinguishes between statutory civil servants on the one hand (nowadays usually
designated as "public officials'), and staff employed under private law comprising public employees and wage-
ear ners, on the other. The three categories are grouped under the term “ member s of the public service.”.

7. Referring to "crown witnesses' in crimina procedural law: refraining from prosecution of the crown witness or
discontinuing the proceedings in case of active regret and the perpetrator's voluntary disclosure of hig’her knowledge.
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It was only in the course of the past years that, through the inclusion in collective agreements of reference
to the legal provisions governing outside occupation of public officials, only the aforementioned extended
disclosure requirements before taking up work outside the public service have come to apply to public
employees and wage-earners as well.

Following a number of changes to penal law, to criminal procedural law, to the Unfair Competition Act
and to public service law and disciplinary regulations, the Federa Government Directive concerning
Corruption Prevention within the Federal Administration (Anti-Corruption Directive) entered into force on
14 July 1998. The non-statutory provisions collated in that Directive are to lead to corruption-risk
prevention, especialy concerning persons susceptible to being offered benefits or bribes, that will be as
uniform as possible throughout the federal administration. In paralel with the text of the Anti-Corruption
Directive, "recommendations’ were developed by the (ministerial) departments concerned. These
recommendations help with the implementation of the Directive and of the various provisions. These
include, for instance, the Anti-Corruption Code of Conduct which each public office holder should receive,
the Guide for Superior/Senior Officials and Heads of Authorities and the Administrative Regulation
Prohibiting Acceptance of Gratuities and Gifts which is yet to be completed.

¢) Plansin preparation to address ethical issuesin the German public service

Since the public service law instruments have already been in existence for decades to enforce ethical
principles in the public service, the major concern at present is to raise the awareness of public office
holders as regards these issues.

Thus, an Administrative Regulation Prohibiting Acceptance of Gratuities and Gifts is being prepared by
the federal administration with the aim of ensuring a uniform procedure within the federal administration
as regards both the public office holder’s notification of gifts or rewards/gratuities and, on the part of the
competent authority of the service, refusal of acceptance or exceptionally granted approval of acceptance.
At the same time, this Administrative Regulation is to be provided to staff members as guidance and as a
rule of conduct. Some of the other public service employers (i.e. Lander®) have already enacted such
administrative regulations.

More generdly, it is the duty of each supreme authority of the service and of each superior official to find
appropriate ways of bringing the standards of conduct to the notice of public office holders, especially
those in particularly exposed areas of activity, or whenever the need arises.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

As regards the values laid down for the public service, it must be stressed that access to the public service
must be geared to the following eligibility criteria, both for public officials and for public employees and
wage-earners.

» Aptitude.
e Qudlifications.
e Professional achievements.

8 Federa States.
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For public officials, the central values shaping the special relationship of service and loyaty defined by
public law include the following duties:

The duty to exercise their office impartially and justly, in line with the common good, and loyally.
The duty to exercise the office incumbent on them disinterestedly and to the best of their
knowledge and belief, including the duty not to accept any gratuities or gifts.

The duty of full devotion to the civil servant’s profession, especially the commitment not to
practise any other profession.

The duty to maintain officia secrecy.

The duty to obey, under which public officials are bound in principle to comply with the
instructions of their superiors (except "the duty of remonstrance”, see below).

The duty to advise and support one's superior, especially with reference to the legality and
expediency/suitability of the superior’s action, including the duty to point out to the superior that
the action he/she intends to take isinappropriate or even unlawful.

The duty to assume full persona responsibility for the lawfulness of their official acts, with the
consequence that they will have to answer -- in terms of pena law, disciplinary regulations and
liability provisions -- for any unlawful official act, even if such unlawful officia action had been
approved by the superior.

The duty to remonstrate, i.e. to report any reservations as regards the unlawfulness of an officia
order to the immediate superior without delay (duty of remonstrance). On the one hand, the duty
to remonstrate takes account of the personal responsibility of public officials, in a relationship of
service and loyalty defined by public law, for the lawfulness of their action and, on the other hand,
defines the limits of their fundamental duty of obedience (duty to comply with instructions): if
public officials have any doubts regarding the lawfulness of any action they are asked to perform,
they have to inform their superior of such doubts. If the superior nevertheless upholds the officia
order, the public official has to turn to the next higher superior. It is only when the latter confirms
the official order that the public official concerned must, in principle, comply with it unless he/she
would thereby commit a criminal or administrative offence or violate human dignity. A public
official will be protected against any subsequent claims under disciplinary regulations or liability
provisions only if he/she has complied with his/her duty to remonstrate.

The duty not to go on strike so as to ensure, for the public good, the functioning of government at
al times.

The duty to conduct oneself in a respectable manner both inside and outside the public service.

As regards public employees and wage-ear ner s, in addition to the duties applying also to those employed
in trade and industry, the following specific duties entailed by employment in and for the public service
are regulated in the specific (individual) employment contracts and in the public service collective
agreements:

The pledge to carry out official duties conscientiously and to observe the laws.

General duty to conduct oneself -- both inside and outside the public service -- in a manner
expected of those employed by the public service.

Recognition of the free, democratic basic order.

Duty to comply with instructions, unless an instruction is perceptibly contrary to penal laws.
Maintaining the secrecy of official information.

Overal prohibition to accept rewards or gifts.

Limitations on taking up outside occupation (reference to civil service law, i.e. legal provisions
applying to public officials).

As a correlate to the duties particularly imposed on them, the following rights are also of centra
significance to public officials:
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The principle that public officias are employed with life tenure -- a principle which ensures the
independence and neutrality of government and under which termination of service is possible
only in exceptional cases expressly laid down by the legidator:

Reaching a prescribed retirement age.

Placement in temporary retirement (non-active status). This is only admissible with regard to a
category of persons, expresdy enumerated in the respective law, performing functions at the
political/administrative interface (politically appointed officials/political civil servants).

Retirement of officials who have become (medically) unfit for service.

Resignation (dismissal at the official’s request).

Removal from service as a disciplinary measure which, however, may be imposed only after
formal disciplinary proceedings instituted by an independent court.

Termination of the employment of public officials by virtue of law if a public official is sentenced
with legal effect by a court to imprisonment of at least one year because of an intentional criminal
offence or to imprisonment of at least six months because of crimes against the security of the
State.

The maintenance (alimentation) principle ensures that the public servant will receive remuneration
and benefits appropriate to hig’her office, including the relevant training, and will be able to devote
him/herself to hisgher life-tenure profession while keeping his’her economic independence so that
he/she will not be susceptible to corruption for material reasons. At the same time, this will ensure
that the public service, too, will be able to recruit qualified and motivated staff from the labour
market.

The right to an assignment appropriate to the individual's status also ensures an
administrative/governmental system independent of the interplay of political forces.

Public employees and wage-ear ner sin the public service have the same rights as wage and salary earners
employed in trade and industry; in particular, unlike public officials, they have the right to strike. On
account of detailed provisions included in the collective agreements for the public service, the employment
of such persons is safeguarded after 15 years of public service employment, but not before completion of
the 40th year, unless there are reasons for dismissa without notice (notice of dismissal in exceptional
circumstances; notice to quit for cause), such as serious misconduct.

Core public service values are stated in both legal documents and other forms:

The Congtitution (Basic Law) prescribes and safeguards the eligibility criteria for access to the
public service for al employment categories and lays down, in broad terms, and protects the rights
and duties of officialsin aspecial relationship of loyalty defined by public law.

Through laws or pertinent implementing regulations, the lega status of public officials has been
developed in greater detail and thus their rights and duties have been specifically laid down.

The individual employment contract, collective agreements and general labour law regulate
the rights and duties of public employees and wage-earners.

In addition, awareness of the aforementioned values is promoted as part of the general public
relations activities pursued by the federal government. Information material® is accessible to
everyone, and information isincluded in textbooks and treatises on public service law and the law
concerning collective bargaining, as well as in the commentaries on the regulations under public
service law and collective bargaining law.

9. For example, the core val ues and standards of behaviour are set out on page 45 of the brochure "The Public Service
in Germany".
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b) How stated core public service values are communicated to public servants

Core public service values are also imparted to public officials as part of their specific training within and
for the public service. If public employees and wage-earners have not received training within the public
service, they will obtain the relevant information, at the latest, through the publication of important legal
provisions which the employer is required to make known on bulletin boards or otherwise within the
agency or firm.,

¢) The statement on core public service values was last revised in 1997

The complementary and clarifying service regulations (see Section |.b above) entered into force in 1997.
The interests of public officials are represented and safeguarded by the top organisations of trade unions
and professional associations when general public service regulations -- i.e. laws, statutory ordinances
(ordinances having the force of law) and administrative regulations relating to public service law -- are
developed. Accordingly, these organisations were, and will be, provided with the texts of the
aforementioned regulations while in the drafting stage. Consequently it was, and is, possible to take
account of the suggestions made by such bodies. The aforementioned provisions under public service law
have been put into effect by laws adopted by Parliament, so it was possible for the public at large, through
its representatives, to exert its influence throughout the entire legisative process.

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

For public officials, al genera provisions regulating their terms and conditions of service are laid down in
laws or the pertinent implementing provisions so that the various standards of conduct also derive from the
relevant public service statutes (see the end of this Section). For public employees and wage-ear ner s, the
collective agreements contain the standards of behaviour (see the end of Sections Il.a and Il.b above).
They cover the following issues:

* Recelving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

» Useof official property/facilities.

» Officid travel.

e Use of corporate credit cards.

*  Work outside the public service.

* Restrictions on post-employment.

e Special conditions/permissions on movement from the public service to the for-profit sector.

e Involvement in political work.

* When in situations outside the public service, all those in public service are expected to behave in
away worthy of the respect and trust which the general public can expect of the public service.

* Anybody in public service must inform his/her superior immediately of all circumstances liable to
give concern as regards partiaity in the performance of atask assigned to him/her.

On principle, the same requirements apply to all public officials, on the one hand, and to al public
employees and wage-earners, on the other. An exception applies in the case of police officers and firemen
expected, in view of their specific assignment, to make increased, dedicated efforts even if there is danger
to life and limb. Also organisational measures (e.g. multiple-presence rule) are taken to ensure that
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standards of conduct in line with public service law are complied with in areas of activity exposed to
particular risks.

Public officials, public employees and wage-earners who perform functions at the palitical/administrative
interface are subject to the same rules of conduct as the other public office holders of their respective status
category. The only difference is that those at the political/administrative interface may be placed in
temporary retirement at any time and without any reasons given.

In principle, members of the federal government and Parliamentary State Secretaries are also subject, by
virtue of law or by analogy, to the standards of conduct imposed, in particular, on public officials.
However, they are forbidden to engage in any, even minor, outside work performed for remuneration.

The standards of behaviour prescribed under public service law are primarily stated in the following legal
documents:

» The Congtitution (the Basic Law).

e The Civil Servants Framework Act (which defines the Scope of Public Officials Rights and
Duties) and the Federal and State Civil Servants Statutes.

* The Administrative Procedure Act, which prescribes the duty of public officias, public employees
and wage-earnersto inform their superior on circumstances influencing their impartiality.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

» Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

» Partidity in official decision-making.

» Abuse of office or public trust.

As regards the criminal liability of the bribe-taker: under German law, both acceptance of gratuities by
officials (Section 331 of the Criminal Code) and venality (corruptibility, bribe-taking) of officials (Section
332 of the Criminal Code) are punishable. Acceptance of gratuities/advantages is already assumed to exist
when an officia (office-holder, as detailed in the Criminal Code: "a functionary, ... a person especialy
engaged in civil service, ... a soldier ..., a judge or arbitrator") demands, or alows him/herself to be
promised, or accepts a gratuity in return for an official act (regular performance of duties). It is not
necessary to establish that the accused officiad performed a specific official act in return for the gratuity in
question. Therefore, even properly performed official action does not preclude crimina liability for
"acceptance of gratuities’. The more serious offence of venality (bribe-taking, Section 332 of the Crimina
Code), however, presupposes official acts, the performance or omission of which violates, or would
violate, the office-holder’s officia duties.

Regarding the criminal liability of the briber: as a counterpart to the bribe-taker's criminal liability under
Sections 331 and 332 of the Criminal Code, criminal liability of the briber is incurred for the offences of
granting gratuities (Criminal Code, Section 333) and of bribery (Criminal Code, Section 334). This means
that whoever offers, promises or grants a gratuity/advantage to an official (as defined in the paragraph
above) in return for an official act incurs criminal liability for granting gratuities. As in the case of
acceptance of gratuities (Criminal Code, Section 331), such criminal liability exists irrespective of whether
or not the officia action concerned is in breach of duty. On the other hand, criminal liability for bribery
(Section 334 of the Criminal Code) isincurred by whoever offers, promises or grants a gratuity/advantage
to an officia in return for a specific official act taken or to be takenin violation of hig/her officia duties.
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Attempted acceptance of gratuities (Criminal Code, Section 331) is punishable only in the case of judges
and arbitrators; the attempt to grant gratuities is not punishable (Criminal Code, Section 333). Attempted
venality (Criminal Code, Section 333) is punishable in principle; while attempted bribery (Criminal Code,
Section 334) is punishable only for judges and arbitrators.

If and where partiality in official decision-making resultsin official action that isin breach of duty, it may
be punishable as venality (Crimina Code, Section 332) provided that the other elements of an offence
punishable under this legal provision exist as well. Office-holders in prominent positions (e.g. judges,
public prosecutors, and other officials in a comparable position) might also incur criminal liability for
perversion of law (Criminal Code, Section 339) if such officials wilfully and seriously misapply the law
knowingly when conducting or deciding alegal matter.

Abuse of authority may aso be punishable under Section 266 of the Criminal Code (breach of public
trust) if the official function also comprises tasks related to property rights -- especiadly as regards
planning, award of contracts, control of outside services and, generaly, the use of public funds. Crimina
liability for breach of public trust is incurred, inter alia, by a public office holder who -- being entrusted
with the property interests of another person and misusing his’her powers or violating any of his’her duties
to preserve the property interests of another -- causes prejudice, i.e. property loss, to that other person.

The duties (listed in Section I1.a. above) and behaviour (mentioned in Section I11.a) are imposed on public
officials primarily by the laws regulating their legal status or by the pertinent implementing provisions.

V. Institutionsand proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promate an ethical environment

These include:

» Providing rules/guidelines/policies for recruitment and promotion procedures.

» Basing recruitment and promotion on merit.

* Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

» Ensuring that only published/appropriate selection criteria are considered in recruitment.

e Taking ethical considerations into account in the recruitment process. Personnel are recruited on
the basis of aptitude, qualifications, and professional achievements (see aso Section Il.a above).
Accordingly, it is the genera rule to sdlect from among severa applicants the candidate who
proves to be the most qualified and also be expected to meet the demands of the given post. In
addition to examinations and/or performance reports, a persona interview and medica
examination are required in the recruitment process to check physica and psychological fitness.
Applicants have to take written and/or oral tests in Assessment Centres, and commissions
established for this purpose eval uate these tests.

e Considering ethical behaviour in the performance appraisal, which must regularly contain
statements regarding the following, inter alia:

- The lawfulness and expediency of the official action of the person whose performance is
being appraised.
- Higher readinessto take on responsibility and to co-operate with others.
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The Federal Government Directive concerning Corruption Prevention within the Federal Administration
(Anti Corruption Directive No. 2.) requires identification of the areas of activity susceptible to
corruption, and particularly susceptible to corruption in al federa agencies. The areas particularly
susceptible to corruption include, inter alia, the public contract awarding/public procurement, where
consideration is to be given to the use of risk analyses. Depending on the results of such risk assessments,
further steps are to be taken: e.g. changes to work flows and processes, staff rotation, introduction of the
multiple-presence principle, etc.

b) Informing and training public servants on ethicsissues

Training in the public service is not offered on ageneral basis, but is geared to the various areas of activity
and thus is widely diversified. Consequently, training is differentiated according to career brackets and
service/career categories:

» For public officials, training is designed and organised by the public service employers, i.e. the
federa government and the States (Lander). However, the common basis for the training of public
officials of al career brackets and categories is to impart the core vaues of the public service as
the foundation of governmental action (see Section Il.a above). The ethical values embedded in
civil service law run through the entire training system as a unifying thread and are not confined to
just a number of partial segments. Within the federa administration, special elements of training
(trainee service) for the higher intermediate service (executive class of service) are devoted to the
self-image of public officials, to socially-oriented action, to communication and leadership, to
competence for acting within an administration that is responsive to citizens, and to self-reliance in
terms of acting, assuming responsibility and making decisions.

» To the extent that public employees and wage-ear ners are trained within the public service, the
specific values of the public service are also imparted to them.

In the follow-up training of public officials and public employees and wage-earners, these values are taken
up and are studied on the basis of topica phenomena, current manifestation and problems. Advanced
training focuses on imparting the bases of co-operation and leadership, of social competence (in
interrelations with citizens), and a responsible approach to the performance of official duties.

In accordance with the same principles, on the sub-national level the Lander and local governments
organise similar training and follow-up training measures for those employed in their public services.

Ethical problems emerging during the performance of specialised tasks must be solved exclusively through
the proper channels (line of responsibility), i.e. through the superior official -- if warranted, by way of
remonstration (see Section |1.a above). In other respects as well, the superior officia -- through dialogue,
information and his’her own exemplary conduct in terms of ethics -- has to create the overall conditions for
a relationship of trust which leaves scope for the discussion of ethical issues. Similar requirements are to
be met by the next higher superior.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:

* ldentifying and reporting of conflict of interest situations, especially in areas of financial
management, post public employment, receiving gifts or benefits such as fees, payments,
entertainment, award of public contracts, official travel, and use of corporate credit cards.

» Requiring the release of internal information related to ethical conduct and possible transgressions.

83



PUMA (2000)2/ANN

* Requiring reasons for administrative decisions.

» Providing redress against administrative decisions.

»  Setting standards for timeliness of responding to requests.

e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption,
are disqualified/suspended from future tenders/bids).

» Specific controls on public procurement procedures, including judicial redress available for the
unsuccessful bidder.

* Risk assessment of the areas susceptible to misconduct.

The Federal Government Directive concerning Corruption Prevention within the Federal Administration
listed a set of individual measures (and recommendations) to be implemented or applied if and where
necessary. The Anti Corruption Directive specifically deals with the detection and reporting of situations
in which conflicts of interest might arise:

» Contact Person for Precautionary Anti-Corruption Measures, for Corruption Prevention (Directive
No. 5).

* Notification of the Public Prosecutor's Office and of the Supreme Authority of the Service
(Directive No. 12).

* Generd Separation, to the Extent Possible, of Planning, Awarding and Settlement of Accountsin
the Public Contract Awarding/ Public Procurement (Directive No. 13).

* Principle of Public Invitation to Tender, Advertised Bidding (Directive No. 14).

* Anti-Corruption Clause (Directive No. 16).

Moreover, risk assessments are used in areas particularly susceptible to corruption, e.g. in public
procurement (see also Section IV .a above).

d) Disclosure policy

As a whole, public servants (i.e. all groups employed in public service) are not under any genera
obligation to disclose information on their personal financial assets/liabilities. However, in individua
cases, the financial interests of the public servant or of persons close to him/her might constitute a reason
to exclude him/her from the performance of aduty on account of partiality. For example, al circumstances
apt to justify distrust regarding impartial performance of official duties should be reported immediately.
Gifts, in principle, are required to be disclosed before their intended acceptance -- which at any rate is
admissible only in exceptional cases. In the case of outside occupation, the following distinctions are
made:

* Prior to the planned acceptance of an outside occupation to be reported or subject to approval:
information on the essential details of such outside occupation, i.e. its nature, scope, the expected
amount of remuneration, and the contracting firm/agency.

* Immediately, whenever any of the aforementioned circumstances change.

e Onayearly basis, information on the remuneration received from a secondary activity performed
within the public service if such remuneration exceeds DM 1,000 (gross) in a caendar year. The
background for this is provided by the provisions of public service law which require the income
from such secondary employment to be surrendered in order to prevent any duplication of
mai ntenance/benefit payments (alimentation) from the public budget.

The relevant information must be treated confidentially and be included in the personnel files’employee
records. It serves to preserve the integrity of the public service and to prevent any conflicts of interest or
loyalty.
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€) Proceduresto report misconduct/suspected corruption

Public officials are under the obligation to report misconduct/suspected corruption through the proper
channels, i.e. through their superior. A duty to report existsin the following cases:

»  When the misconduct/suspected corruption refers to the tasks incumbent on the public officia: asa
result of his’her personal responsibility for the lawfulness of higher official action, he/she also has
the duty to inform his/her superior and, if warranted, to call upon the superior’s superior in case of
remonstrance.

*  When the misconduct/suspected corruption refers to a subordinate public office holder: the
official’s immediate superior, on account of hig’her duty to advise and support the official superior
(superior authority), must report any misconduct of his’/her subordinate in office since the officia
superior, in his’her turn, is bound by the mandatory investigation principle according to which the
superior must institute investigations whenever a disciplinary offence is suspected.

*  When the misconduct/suspected corruption comes to the official’s notice by coincidence or
incidentally: in this case, too, the duty to report through the proper channels (line of responsibility)
derives from the public officias' particular duty of loyalty. In view of reasonable practicability
and in order to avoid denunciations, however, this duty exists only if there is certainty or, at least,
reasonably strong suspicion that a particularly serious disciplinary offence has been committed --
especidly if such offence might give rise to doubts as to the integrity of the public service (for
instance, in the case of corruption).

For public employees and wage-ear ners, unlike in the case of public officias, the duty to report through
the proper channels exists only if they are directly confronted with the misconduct/suspected corruption in
the concrete function to be performed by them (for example, as case officias responsible for a specific
matter, or as superiors of a staff member infringing the standards of conduct). Contrary to public officials,
public employees and wage-earners do not have the duty to remonstrate vis-a-vis their next higher superior
in case of unlawful conduct/orders of their immediate superior.

Protection/safeguard is available to public servants who expose wrongdoing. On account of their duty of
care, public service employers must extend the required and appropriate protection to public office
holders (public officials or public employees) who, through the proper channels, report any misconduct of
other public office holders or external third parties. The duty to maintain official secrecy already imposes
the requirement to ensure anonymity. In individual cases, consideration may aso be given to granting
legal protection to the reporting agents.

Even if at alater time the report should prove ungrounded, the reporting public official is protected against
any arbitrary action on the part of the public service employer, especially on the part of any superiors who
might (also) be affected by the report. In practical terms, this protection is based on the principle that
public officials are employed with life tenure and, as regards the professional identity of the public official
concerned, on highher right to employment/assignment appropriate to hisher status (see Section Il.a
above). For public employees and wage-earners, smilar protection is provided by limitations on the scope,
in the public service, for dismissal from employment (see also Section |1.a above).

Number 5 of the Federal Government Directive concerning Corruption Prevention within the Federal
Administration provides for the assignment of a"contact person for precautionary anti-corruption measures
(corruption prevention)”. This person, without having to go through channels, provides a point of contact
for public office holders and the agency management level, but for citizens as well. Furthermore, any
person, i.e. even a person not affected by the specific official act concerned, may file a petition for
administrative review (disciplinary complaint) without any prescribed time limit.
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f) Internal control to support the improvement of ethical conduct in the public service

Internal control -- both spot-check and mandatory reviews and controls -- has a preventive effect, helps
with vulnerability analyses and forms the basis of measures to remedy deficiencies in an anti-corruption
context. The following mechanisms are used:

e Preliminary audit of ordersto pay: mandatory review prior to an instruction to pay.

e Interna audit: review of structures, procedures and operations with regard to their legality,
correctness and appropriateness; there are no mandatory procedures for such audit.

* Administrative review and technical supervision by the superior official.

* Rules of procedure and in-house instructions: regulation of interna business.

* Authority to sign and power to give instructions: ensuring the "two-man rule".

The ingtitutional control bodies in Germany are the Federal Disciplinary Attorney, the data protection
commissioners and the contact person for precautionary anti-corruption measures.

Internal control isrequired by law, by guidelines/directives and in-house instructions as well as assignment
of tasks. Control reviews take place on a continuous basis, e.g. according to yearly review schedules and
the implementation of proposed improvements is monitored by means of follow-up checks and controls.
The reviewed ingtitution, the top executive level and the agencies responsible for remedying deficiencies
have access to the reports of the reviews.

0) Disciplinary proceduresin case of a breach of public service standards

For public officias, this procedure has been laid down in the respective disciplinary codes. By way of
example, disciplinary proceedings are detailed in the following with reference to federal public officials™.

When facts become known which justify suspicion of a disciplinary offence, the official’s superior must
arrange for the preliminary investigations required to establish the factua circumstances. Such
investigation must cover the identification of the incriminating, the exculpatory and those circumstances
which are of significance for the assessment of the disciplinary measuresto be imposed. The details of the
procedure (hearing given to the public officid, right to inspect files, right to assistance by an attorney) are
laid down in Section 26 of the Federal Disciplinary Code.

If the official’s superior does not dismiss proceedings upon completion of the preliminary investigation and
if he/she considers his’her disciplinary powers to be sufficient, he/she will issue a disciplinary order. Such
disciplinary order issued by the responsible superior may only:

e Administer areprimand (official rebuke for particular behaviour).
* Impose afine (not exceeding one month’s salary).

Otherwise, the superior will initiate formal (official) disciplinary proceedings or will obtain a decision
from the next higher official superior. In the context of such official disciplinary proceedings, the
Disciplinary Courts may also impose other disciplinary measures as listed in Section 5 of the Federal
Disciplinary Code:

* Reduction of salary (by maximum one-fifth of the salary, and for five years a the most).
» Transfer to apost of the same career structure with alower final basic saary ("downgrading").

10. However, comparable procedures apply to public officialsin the Lander.
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* Removal from service (entailing loss of official emoluments, of the claim to benefits and of the
permission to bear titles referring to officia status).

* Inthe caseof retired civil servants: cut in pension (instead of reduction of salary).

* Inthe case of retired civil servants: deprivation of pension (total loss of the pension entitlement
instead of removal from service).

An administrative appeal may be made against a disciplinary order (Section 31 of the Federal Disciplinary
Code). The public officia concerned may request a decision of the Federal Disciplinary Court to review
the decision on the administrative appeal made by the next higher official superior or to review the
disciplinary order issued by the supreme authority of the service. Moreover, an appeal may be lodged with
the Federal Administrative Court against sentences passed by the Federa Disciplinary Court in the formal
proceedings within one month after the sentences are handed down (Section 80 of the Federal Disciplinary
Code).

Outside the disciplinary proceedings -- often before the start of proceedings -- the public official may be
forbidden, for compelling service-related reasons, to continue the performance of higher official duties.
The ban will cease to apply unless, until three months have elapsed, formal disciplinary proceedings have
been initiated or other proceedings have been instituted with the aim of revoking the appointment or
terminating the employment of the respective public officia (Section 60 of the Act on Federal Public
Officials). The authority initiating the disciplinary procedure may suspend a public official from office if
formal disciplinary proceedings are being, or have been, initiated (Section 91 of the Federal Disciplinary
Code). By virtue of suspension from office, the public official is exempted from the obligation of
performance of officia duty.

At the same time as suspension from office, or later, the initiating authority may order that an amount --
not to exceed half of the salary -- be retained out of the public official’'s emoluments (for retired civil
servants, maximum one-third of the retirement pension) if it is to be expected that the findings of the
disciplinary proceedings will result in removal from office or deprivation of pension (total loss of the
pension entitlement) (Section 92 of the Federal Disciplinary Code). At the request of the public official
concerned, the Federal Disciplinary Court will decide on whether or not the rulings made pursuant to
Sections 91 and 92 of the Federal Disciplinary Code are to be upheld. If the disciplinary proceedings do
not result in removal from office, back payments will have to be made for the amounts withheld.

For public employees and wage-earners, there are no regulations that would be comparable to the
disciplinary regulations in force for public officials. Sanctions are provided in general labour law, such as
warning (reprimand), notice of dismissal and, in case of serious neglect of duty, notice to quit for cause
(notice of dismissal in exceptional circumstances) (termination without notice).

V. Scrutinising misconduct in the public service

a) Institutionsand proceduresto investigate and prosecute misconduct

As described above, the detection of misconduct is the general responsibility of the official’s superior who
could initiate a preliminary investigation. As afurther step, the Disciplinary Courts are in charge of the
formal (official) disciplinary proceedings.

Prosecution of all offences, including those committed by persons employed in the public service, is

incumbent on the public prosecutor’s offices of the Lander. They will accept reports/complaints of an
offence, conduct the pre-judicia preliminary investigation and make a decision on whether or not to bring
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apublic action. The public prosecutor’s office is ajudicia authority independent of the courts. Authority
to give directions lies with the superior public prosecutors and with the Justice Ministers of the Lander.
However, such authority is delimited by the duty incumbent on public prosecutors to institute legal
proceedings if crimina offences have been committed. Consequently, the duty of the public prosecutor’s
office to comply with instructions must not hinder proper discharge of functions. As a prosecution service,
the public prosecutor’s office is authorised and obliged to bring presumed cases of corruption directly to
court if the preliminary investigation has yielded sufficient evidence to justify the expectation that the
person charged will be convicted by the court. The work of public prosecutor’s offices is funded out of the
budgets of the Lander.

b) Institutionsin placeto perform independent scrutiny of the administration

Theseinclude;

* Independent/external auditors reporting to elected bodies such as Parliament.

»  Other bodies having arole in scrutinising actions of the administration, such as federal and Lander
Courts of Audit; internal audits within a number of German public authorities (at the federal,
Lander and local government levels).

There are proceduressmechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities. External audit covers the entire budgetary and financial
management at the federal level. Externa audit reports -- about 800 reports per year -- are published
routinely.

V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics and/or anti-corruption policy

The preventive measures listed in the Federal Government Directive concerning Corruption Prevention
within the Federal Administration (Anti-Corruption Directive) cover all branches of activity within the
federal administration. They uniformly apply to all government services/agencies. It is the task of each
ministerial department to review the measures already taken by it at an earlier time for conformity with the
Anti-Corruption Directive and, where this has not yet been done, to initiate the implementation of the
Direction within the given department and on its sole responsibility, and to require all agencies within the
given jurisdiction to take appropriate steps accordingly.

In the foreseeable future it is planned to identify, in a tableau, the measures implemented by the ministerial
departments. Thistableau will then form the basis for another inter-departmental round of talksin order to
review the content of the Directive and, to the extent required, to update it. Otherwise, genera ethic
conduct rules are incorporated in the legal and/or collective agreement regulations and obligations applying
to al members of the public service.

As regards corruption, the Catalogue of Anti-Corruption Measures published by the Federal Ministries of
the Interior and of Justice on 20 March 1996 and the Anti-Corruption Directive based on that Catalogue
form the national corruption prevention plan. Moreover, the Ministers of the Interior of the L&ander have
also agreed on a catalogue of measures which in content is largely identical with the Federal Government
Directive. The Federa Government Directive and the anti-corruption concept developed by the Lander
provide for many measures to be taken by the various public authorities. The most important measures are
the following:
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* ldentification of activities susceptible to corruption.

* Risk analysis.

» Changesto work flows.

»  Multiple-presence rule and staff rotation.

e Contact person for corruption prevention.

e Interna audit.

» Raising the awareness of public service staff, and promoting awarenessin further training courses.
» Guidefor Superior Officials and Heads of Authorities.

» Special safeguards applying to the award of public contracts.

* Notification reguirement incumbent on (government) agencies.

b) Assessment of the effectiveness of measures promating ethical conduct and preventing misconduct

The Federa Government Anti-Corruption Directive has been in force for one and a half year. Therefore, it
is not possible either to assess its effectiveness or to make an appraisal of how often the measures should
be re-viewed and assessed or to identify those measures/provisions that are to be regarded as successful
instruments. There is an extremely wide range of possible impediments to further reducing corruption: in
individual cases, for instance, remuneration/compensation perceived by the person concerned as
inadequate, or frustration felt for whatever reasons may form such an impediment. Generalisations are not
useful, since they are mostly speculation
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GREECE

The general context for managing ethicsin the public servicein Greece

a) The principal ethics-related issues which have confronted the public service in Greece during the

past 10 years, and especially within the past 18 months

New public management, together with globalisation and privatisation, has been the main reason for the
crisis in values experienced by the traditional administration and for problems with corruption and
unethical behaviour.

The main ethics-related issues that have confronted the public servicein Greece are asfollows:

The arbitrary construction of buildingsin public areas, and in particular in forest areas.
Non-transparent procedures relating to faster service in hospitals.

The collection of taxes and charges.

Public works and public procurement.

b) Recent measures to improve ethical conduct in the public service.

The following measures have been taken:

Both passive and active bribery of civil servants are offences under the regulations of the Penal
Code.

Provisions in the new Code for Civil Servants list offences for which disciplinary action can
include dismissal. It also increases penalties for civil servantsinvolved in corruption.

Law 2065/1992, “The Reform of Direct Taxation and other Regulations’ contains provisions
aimed at combating bribery of civil servantsin the Ministry of Finance, particularly the acceptance
of bribesin the form of “gifts’.

Law 2429/1996, “The Financing of Political Parties — Publicity and Control of the Finances of
Political Parties and Candidates for Parliament, Declaration of Assets By Politicians, Civil
Servants, Mass Media and Press Proprietors and other Categories of Personnel” contains legal
procedures and checks to ensure transparency.

Law 2522/1997, “Lega Proceedings in the Period Preceding Signature of Public Works,
Procurement and Services Contracts in accordance with EEC Directive 89/665", establishes a
mechanism providing for the effective legal protection and award of damages to parties with an
interest in the public works, procurement or services contracts concerned and who have suffered or
may suffer prejudice following abreach of Community or domestic law.

Law 2576/1998 on “Improved Procedures for the Award of Public Works Contracts” provides for
review by the Ministry of Public Works of any notice or order by any public authority concerning
public works on application by any interested party. It also provides for the annual declaration of
assets of al agents with authority to award and execute public works contracts.
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Law 2477/1997 established the office of the Ombudsman (the Citizen’s Advocate) in Greece. This
is an independent administrative authority whose mission is to mediate between citizens and public
services, loca government and public corporations, to protect citizen's rights, prevent
mismanagement and to see that the law is enforced.

o Law 2477/1997 dso set up an audit agency known as the “Inspectors - Controllers Body for Public
Administration” with a view to safeguarding the internal functioning and procedural transparency
of the administration. Grade A’ and B’ government and local authority services, public
corporations, etc., al come under the remit of this body, which operates as a form of in-house
control.

e Subsequent to Law 2343/1995, “Reorganisation of the Ministry of Finance and Other
Regulations’ a finance inspectorate was established with powers to conduct regular and special
audits and investigations of grade A’ and B’ government and local authority financial services,
public corporations, €tc.

* Under the same law, the Economic Offences Prosecuting Agency (SDOE) was established. It is
directly accountable to the Ministry of Finance and its mission is to prosecute cases involving tax
evasion or smuggling, to investigate, expose and prosecute economic offences, frauds, crimes and
illegal practices that are against the national economic interest and to prevent, prosecute and
punish other offences, i.e. illegal drug and arms trafficking.

» Presidential Decree 393/1994 provided for the constitution of a special Committee to co-ordinate
controls at national and European level on programmes financed by the European Union and
implemented by Greek public services, local authority agencies, public companies and private
citizens.

» Law 2656/1998 ratifying the 1997 Convention on combating bribery of foreign public officialsin

international business transactions. Measures will also to be taken to implement the revised

recommendation on combating bribery in international business transactions.

¢) Plansin preparation to address ethical issuesin the Greek public service
A Code of Conduct for Civil Servants has been drafted by a committee and submitted to the Minister of the
Interior, Public Administration and Decentralisation.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service
The core vaues of the public service — legality, integrity, efficiency, honesty, impartidity, transparency,
accountability, etc. are defined in the first part of the Code of Conduct for Civil Servants. The core values
are also set out in Greece' s Constitution.

b) How stated core public service values are communicated to public servants

Once the Code of Conduct is published, it will be distributed to new recruits and the public services. The
core values will aso be communicated viathe Internet.
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¢) The statement on core public service values has not been revised in thelast 10 years

The statement of the core values of the public service has now been revised and is to be published in the
new Code for Civil Servants (Law 2683/1999).

[11. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

The new Code for Civil Servants and Code of Administrative Procedure make reference to vaues such as
legdity, integrity, impartidity, transparency, accountability. The draft Code of Conduct for Civil Servants
contains standards of conduct covering the following areas, among others:

»  The acceptance of giftsor benefits.
» Theuseof officia information.

» Officid travel.

*  Work outside the public service.

e Involvement in politics.

There are no additional requirements for particular categories of civil servant.

The minimum standards of conduct expected in the civil service are prescribed by law: as indicated
above, the Code for Civil Servants and the Code of Administrative Procedure are statutory codes (Law
2683/1999 on the ratification of the Code for Civil Servants and Law 2690/1999 on the ratification of the
Code of Administrative Procedure).

b) Unacceptable conduct for public officials according to the law

The types of conduct considered unacceptable for public officials are explicitly defined under crimina
law:

» Active, passive, direct and indirect corruption, attempted corruption of or by public officials.
» Partidity in decision-making in the exercise of public office.
» Abuse of office or public trust.

The following prohibitions and restrictions are imposed on public officials by the Code for Civil
Servants (Law 2683/1999):

* No person convicted of a crime or stripped of his or her civic rights for malpractice or of
insufficient probity to become a civil servant may be appointed to the civil service.

* Immediately on appointment, civil servants must declare their assets. Any changes during the
course of their service must be declared.

* No civil servant may accept work outside the civil service without prior permission from the civil
service.

* No civil servant may take decisions on issues in which he or a family member or relation has an
interest.

* No civil servant, especialy civil servants employed by the Ministry of Finance, may hold a
position of authority in his place of origin.

92



PUMA (2000)2/ANN

Moreover, the following are deemed to be offences:

* The use by a public official of information gained through his position for personal or any other
private interest.

*  The acceptance of bribes.

» Closerelations with persons whose interests come within the sphere of duty of the public official.

» Undue preference for recent cases at the expense of long-standing cases.

» Participation at auctions by Committees of which the public officia is amember.

Lastly, Law 2065/1992 requires any civil servant of the Ministry of Finance who is subject to proceedings
for accepting gifts (bribery) to resign hisher post.

V. Institutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Instruments used by human resources management to promote an ethical environment

The following instruments are used:

* Regulations, directives and policies on recruitment and promotion procedures.

* Recruitment and promotion are based on merit.

e Publishing recruitment regulations, directives and policies as well as vacancy notices to ensure the
transparency of selection procedures and reviewing selection procedures.

»  Only the appropriate published selection criteria are taken into account for recruitment purposes.

» Ethical considerations are taken into account in the recruitment procedure: under article 8 of the
Code for Civil Servants, persons convicted of certain offences may not hold civil services posts.

e Ethical conduct is taken into consideration in evauating performance; civil service performance
evaluation criteriainclude aspects such as “relations and conduct within the service”.

Particular attention is paid to public officials holding posts that are particularly susceptible to corruption.
Indeed, all civil servants are required to submit a declaration of their assets. However, for certain
categories of officias in posts that are particularly “susceptible” to corruption (Ministry of Finance, Public
Works, etc.), the declaration is subject to stricter requirements and to more thorough checking. For
instance, public officials with major responsibilities in the area of public works submit their declaration to
the Public Prosecutor. This requirement also applies to members of the finance inspectorate (Law
2343/1995). The heads of each finance service are also required to re-deploy staff to al of the areas dealt
with by the service (PD 16/1989).

b) Informing and training public servants on ethicsissues
Most public servants are informed of ethical issues through both induction and further training courses.
The agency responsible for training in Greece is the National Centre for Public Administration, comprising

the National School for Administration (induction training) and the Institute for Further Training.

Given the hierarchical structure of the public administration in Greece, public officials can turn to their line
manager for advice and guidance.

¢) Other measures to promote high standards of conduct and assist prevention

These include:
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* ldentification and reporting of conflict of interest situations, especialy in areas of financia
management and receiving gifts and benefits such as fees, payments, entertainment.

» Requiring the release of internal information related to ethical conduct and possible transgressions.

* Requiring reasons for administrative decisions.

*  Providing redress against administrative decisions.

e Standards for maximum time taken to respond to user requests.

e Anti-corruption provisionsin invitations to tender for public contracts.

e Specific controls on public procurement procedures.

* Risk assessment for areas susceptible to misconduct.

»  Prohibiting public officials, whether acting in an individual capacity or as part of a body, to decide
cases from which they or persons related to them would benefit (article 36 of the Code for Civil
Servants).

d) Disclosure policy

In accordance with the new Code for Civil Servants, al civil servants are required to disclose their assets.
The same requirement applies to elected representatives. For certain categories of civil servants holding
“susceptible” posts (Ministry of Finance, Public Works, etc.), the requirements and checks are stricter. For
instance, civil servants with major responsibilities for public works submit their declaration to the Public
Prosecutor. The same applies to members of the finance inspectorate (Law 2343/19995). The heads of
each finance service are also required to re-deploy staff to al of the areas dealt with by the service (PD
16/1989).

The following information has to be disclosed in biennial declarations (annual declarations for certain
categories), on first taking up acivil service appointment, and in the event of any significant change:

e Assgts.
e Sourceand level of income.
e Qutside activities.

The declarations of all civil servants are kept in their personal file, which is held by personnel
management. Should a change in the situation of a civil servant appear unusual, personnel management
must conduct an inquiry. If the inquiry indicates that an offence warranting disciplinary or criminal action
has been committed, the Minister is required to take the necessary steps to ensure that proceedings are
taken against the official. For some categories of public official, the requirements are more stringent.

€) Procedures to report misconduct/suspected corruption
As ageneral rule, the procedure for public servantsis no different to procedures for any citizen. Thereisa
civil servants safeguards system for reporting bribery, in accordance with the Civil Code. For the public,
there are special procedures for reporting bribery by public officias to the Ombudsman.

f) Internal control to support the improvement of ethical conduct in the public service
Interna controls that support efforts to prevent corruption are financial controls, inspection bodies and line
management controls.  The internal controls required by law enable the administration to detect and
redress irregularities. Internal review reports can be accessed by the bodies carrying out reviews
(Inspectors - Controllers Body for Public Administration) by the personnel management division
responsible for the employee concerned, and by Parliament if it so requests.

g) Disciplinary proceduresin case of a breach of public service standards
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The disciplinary procedures range from areprimand to disqualification, asfollows:

reprimand;

fine (maximum of three months’ salary);

disqualification from promotion for a period ranging from oneto five years,
demation (by one grade);

temporary suspension from functions for a period of three to six months, without pay;
dismissal.

The penalties in each case are stipulated in the legidlation.

V. Scrutinising misconduct in the public service

a) I nstitutions and procedures to investigate and prosecute misconduct

Bodiesin place to investigate misconduct and corruption in the public service are:

The Institutions and Transparency Committee, accountable to Parliament.

The Finance Inspectorate, directly accountable to the Minister of Finance.

The Economic Offences Prosecutions Agency, directly accountable to the Minister of Finance.

The Citizen's Advocate (Ombudsman), as an independent administrative authority.

The Inspectors-Controllers Body for Public Administration, responsible to the Minister of the
Interior, Public Administration and Decentralisation.

The prosecuting authorities are:

The Public Prosecutor
The courts
The Economic Offences Prosecutions Agency (SDOE)

The investigative agencies mentioned above can refer suspected corruption cases directly to the courts.

b) Ingitutionsin placeto perform independent scrutiny of the administration

These institutions include:

Parliament, which exercises parliamentary oversight of the civil service. The following
Parliamentary Committees have been set up in order to improve transparency: the Public Banks
and Public Utilities Committee, which advises on the suitability of nominees for the positions of
Chairman of the Board, Managing Director and Executive Director of Public Banks and Public
Utilities; the Institutions and Transparency Committee whose mission is to oversee the
independent administrative authorities and to investigate and evaluate relevant information for the
study and development of proposals to improve the transparency of policy and public life in
general in Greece and to oversee their application.

The Ombudsman

Thejudicia review courts.

There are no procedures available for bringing misconduct to the attention of bodies charged with
independent scrutiny of the activities of the public service.
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V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

The Greek Government is examining the possibility of creating a specia high-level inter-ministerial unit to
co-ordinate and implement the government’ s ethics and anti-corruption policy. A co-ordinating committee
on anti-corruption policy is currently operating under the Ministry of the Interior, Public Administration
and Decentralisation.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing
misconduct
The Committee referred to above is also responsible for assessing the effectiveness of measures promoting

ethical conduct and preventing misconduct. In addition, each Minister assesses the effectiveness of
measures promoting ethical conduct and preventing misconduct.
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HUNGARY

I. Thegeneral context for managing ethicsin the Hungarian public service

a) The principal ethics-related issues which have confronted the public service in Hungary during
the past 10 years, and especially within the past 18 months

Despite the democratic changes and the development of the rule of law, the following negative phenomena
have arisen as characteristic featuresin the transition period:

* Reduction of the prestige of the civil service.
* Reduction of thereal value of wagesin the civil service.
* Mora and ethical norms are pushed to the background.

b) Recent measuresto improve ethical conduct in the public service

The measures that have been taken to improve ethical conduct in the public service are:

* Maodification of legal regulations (penal, administrative and civil service provisions).
» Deregulation.

* Modernisation of organisational structures.

* Modernisation of decision-making procedures.

¢) Plansin preparation to address ethical issuesin the Hungarian public service

A Code of Ethicsfor the Civil Serviceisin preparation and the draft text of the Code has been published.

II. Corevaluesfor the public service

a) Stated corevaluesfor the public service

The principal source of core valuesis primary legislation. The Act on Legal Status of Civil Servants (Act
No. XXIII of 1992) states the following core values:

»  Serving the public interest.

» Lawfulness.

» Handling of public affairsin amanner neutral to party politics.
»  Competence: top quality professiona qualification.
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o Impartidity.
* Equity and fairness.
* Earning of citizens satisfaction.

In addition to the legidated set of core values, the following new values are presented in the published
draft Code of Ethicsfor the Civil Service:

* Individual assuming of responsibilities.
» Efficiency.
*  Humanity.

b) How stated core public service values are communicated to public servants

» Corevalues are automatically provided when someone joins the public service.
» The statement of core valuesis part of the employment contract.

* Instruments of new technology, such as the Internet communicate core values.
»  Corevalues are incorporated into training documents.

¢) The statement of core public service values was last revised in 1992

The Act on Legal Status of Civil Servants (Act No. XXIII of 1992), containing the actual set of core
values, was passed by Parliament on 31 March 1992. The representatives of the civil service - trade unions
and professional associations — took part in the preparation of the Act. Moreover, the draft code of ethics
was distributed in the civil service and made available on the Internet homepage of the Ministry of the
Interior for comments.

1. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

Legal provisions cover the following points:

* Recelving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

» Useof official property/facilities.

*  Work outside the public service.

* Restrictions on post-employment.

e Special conditions/permissions on movement from the public service to the for-profit sector.
e Involvement in political work.

In addition to the general standards applicable to all civil servants, there are specific
guidelines/requirements for certain groupsin the civil service, such as for the tax administration, the land
registration service or some local self-governments. The minimum standar ds of behaviour for the public
service are stated in the following legal documents:

* ActonLega Statusof Civil Servants.
» Act on Public Administration Procedure (Act No. IV of 1957).
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e Criminal Code.

b)  Unacceptable conduct for public officials according to the law

Specific types of misconduct defined by criminal legidation include the following:

» Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

» Partidity in official decision-making.

» Abuse of office or public trust.

Further prohibitions and restrictions imposed on public officials by other legidation include the
following:

e Stringent conflict of interest regulations (Act on Lega Status of Civil Servants).
e Stringent promotion regulations (Act on Legal Status of Civil Servants).
e Stringent exclusion rules (Act on Public Administration Procedure).

IV. Ingtitutions and procedures to promote high standards of conduct, and to prevent and
detect misconduct

a) Measures used by human resources management to promote an ethical environment

These include;

» Providing rules/guidelines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

»  Ensuring the openness of selection procedures by publicising vacant positions.

e Taking ethical considerations into account in the recruitment process by checking the record of
candidates and conducting a screening prior to the appointment.

Special attention is given to officials in positions particularly susceptible to corruption, especially in tax
and custom administration and in public procurement.

b) Informing and training public servants on ethicsissues
In order to join the civil service, candidates are obliged to pass an entrance examination. The knowledge
of ethical norms has an important role in this primary examination for civil servants. Furthermore, the
subject of ethical normsisincluded in the curriculafor medium-term training and further training.

¢) Other measuresto promote high standards of conduct and assist prevention

These include;

» ldentification and reporting of conflict of interest situations, especialy in areas of financial
management and post public employment.
* Requiring reasons for administrative decisions.
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»  Providing redress against administrative decisions.

»  Setting standards for timeliness for responding to requests.

» Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption
are disqualified/suspended from future tenders/bids).

e Specific controls on public procurement procedures.

d) Disclosure policy

Disclosure of personal information is required from elected officials. The following information is
required to be disclosed when joining and leaving the public service:

 Assetsand liabilities.
* Sources and level of income.
+ Gifts.

Only those persons and organisations that are defined by law are allowed to use the disclosed information
to avoid conflict of interest situations. With the agreement of the persons concerned, the disclosed data can
be published.

€) Proceduresto report misconduct/suspected corruption

In case of reasonable suspicion that an offence has been committed, the entity exercising the employer’s
authority is obliged to commence disciplinary proceedings. Both legal protection and anonymity are
available to civil servants who expose wrongdoing. The criminal code introduced the category of
“persecution of a person having made a report in the public interest (whistleblower)”. This provision
penalises anybody who takes action against a whistleblower who has made the report in the public interest.

For the public, special procedures are available, such as complaint procedures, ombudsman, and help desk
or telephone line to expose wrongdoing committed by public servants.

f)  Internal control to support the improvement of ethical conduct in the public service

Law requires interna control in the public administration. The managers of the individual organisations
within the framework of the law define the frequency of internal control reviews. Internal control supports
corruption prevention efforts by enabling management to detect irregularities and by identifying procedural
problems as well as providing specific recommendations for systemic improvements. Managers in the
public service are required to follow up, and use mainly ordinary management control and training as
follow-up mechanisms to implement recommended measures for systemic improvements. The principa
am of the internal control reviews is to help the management of the respective public service
organisations; but external supervisory bodies, the State Audit Office and Members of Parliament have
access to the reports of the internal reviews.

g) Disciplinary proceduresin case of a breach of public service standards

The disciplinary punishments that may be imposed on a civil servant committing an offence are the
following:

e Censure.

100



PUMA (2000)2/ANN

» Prolongation of waiting period in the career advancement system.

* Reduction or deprivation of benefits.

» Demotion in the career advancement system by one salary category.

» Demotion in the career advancement system by one classification category.
»  Deprivation of personal remuneration.

* Deprivation of title, withdrawal of senior official assignment.

* Dismissal from office.

The source of the disciplinary measures is the Act on Legal Status of Civil Servants. Lega redress is
available against the disciplinary punishment, and includes both administrative redress and the right of
appeal to the court.

V. Scrutinising misconduct in the public service

a) Institutions and procedures to investigate and prosecute misconduct

The principal investigative organisations involved in anti-corruption efforts are the Government Control
Office, the Police, and the Public Prosecutor’s Office. In addition, the Police and the Public Prosecutor’s
Office are authorised to prosecute misconduct and corruption in the public service. The Government
Control Office operates within the executive branch; the Police and the Public Prosecutor’'s Office have
jurisdiction over the whole public service. The Government Control Office and the Palice are accountable
to the government while the Public Prosecutor’s Office is accountable to Parliament. Respective laws -
such as the Act on the Police and the Act on Public Prosecutors - ensure the independence of these bodies,
and their resources are provided by Parliament in the Annua State Budget. The prosecuting bodies are
empowered to bring suspected cases of corruption directly to court.

b) Ingtitutionsin place to perform independent scrutiny of the administration

These include;

e Parliament and its committees - both in the form of standing and specia investigative
Parliamentary committee.

» Independent externa auditors, reporting to elected bodies; for example the State Audit Office
reporting to Parliament.

*  Ombudsman.

e Courtsfor judicial review.

» Government Control Office.

The procedures that apply for a Parliamentary committee and for the ombudsman make it possible for
anyone to bring wrongdoing of public servantsto their direct attention. These bodies exercise independent
scrutiny of public service activities.

The State Audit Office performs external audit. The functions, jurisdiction, competency and degree of
independence of this organisation are defined by the Constitution of the Republic of Hungary as well as by
the Act on the State Audit Office (Act No. XXXVIII of 1989). The State Audit Office is the
financial/economic supervisory arm of Parliament and is governed exclusively by the relevant Acts of law.
It controls the management of the public finance system, examines (among other things) the soundness of
the budget proposas and the legitimacy of expenditures, controls the management of State assets and
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monitors compliance with the State accounting regime. The frequency of external audits could range from
regular (yearly) to occasional. Audits are determined by the annual working plan of the State Audit Office.
The audit reports are published routinely, but some of them are confidential.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy
The following actions are taken to ensure the consistency of the government ethics and anti-corruption
measures:
e Using risk assessment to steer policy development for prioritising and sequencing ethics measures.
» Analysing systemic failures and trendsin criminal and disciplinary cases.
A national corruption prevention plan has been developed. The plan was published in the Government
Programme as well asin a Special Anti-Corruption Programme. The priority areas of the plan are:

»  Specia focus on prevention.
» Modernisation of the organisationa framework.
» Making the legal regulation more stringent.

The plan requires the following measures from organisations across the public service:

* Legdlity.
» Transparency.
e Simplification of decision-making.

Non-governmental organisations such as professional associations were involved in the preparation of the
plan. They are also informed of the status of implementation.
b) Assessment of the effectiveness of measures promoting ethical conduct and preventing

misconduct

Initiatives to assess the effectiveness of these measures are under preparation. At the moment, the
following measures are considered as successful instruments for preventing corruption:

» Making the regulations concerning conflict of interest more stringent.
» Making the decision-making processes more transparent.

The major impediment to further reducing corruption in the public serviceisthe low level of remuneration.
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ICELAND

I. Thegeneral context for managing ethicsin the public servicein Iceland

a) The principal ethics-related issues which have confronted the public service in Iceland during
the past 10 years, and especially within the past 18 months

Public service ethicsis generally not high on the agendain Iceland. This reflects a number of factors:

» The Icelandic public service is generally considered to be of high ethical standards. Cases of
corruption and other types of misconduct are rare, of limited scope and not systematic. Thisis, for
example, reflected in the Corruption Perceptions Index developed by Transparency International
(T1). ThisTI Index ranks Iceland n° 5, i.e. as one of the least corrupt countries in the world.

» Public service ethics is not treated as a separate issue but rather as an integral part of management
and administration policies, e.g. administrative procedures, access to information, public sector
employment, financial management and performance management.

» Discussions about ethics in public live tend to focus on palitical ethics rather than public service
ethics.

However, attention is given to issues in relation to conduct by public servants and some issues are on the
agenda. These issues reflect a number of characteristics of society. Iceland is a small and homogeneous
society. A relatively high degree of consensus about norms and values exists. The smallness and
closeness of the society also means that there is a high degree of transparency and it may be more difficult
to conceal corruption such as bribes and fraud than in larger societies.

Thereis, however, adownside to this. |Iceland has moved from a family based society to a modern society
in avery short time. This rapid change, along with the smallness and closeness of the society, means that
valuesthat stress individual duty to support and assist family and friends are still strong. These values may
conflict with modern principles of a merit-based civil service. What used to be an ethical duty may now be
labelled as nepotism and cronyism. Accusations of this type have been made especialy in relation to
appointments. This is closely related to political patronage, i.e. politically motivated appointments.
Pressures of this type seem to be decreasing rather than increasing, due to changes in public opinion and
administrative and management reform measures.

Public management reforms have increased the interaction between the public and private sector, for
example, in relation to privatisation and contracting out. This has caused limited problems, perhaps
because the difference between the sectorsis not very great. The Icelandic civil service has been relatively
open and mobility between the public and private sector has been greater than in many other countries.
Some discussions about favouritism in relation to privatisation have taken place but they are directed
towards politicians and not public servants.

The main discussion about ethics has focused on scandals in publicly-owned banks. For along time the

managers of these banks were politically appointed. Former ministers and members of parliament were
often appointed. The banks were state owned and covered by specia laws and not by public sector
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accountability arrangements nor by private sector corporate governance arrangements. The pressures of
competition were aso limited. The banks were often accused of being part of a political spoils system,
rather than commercia enterprises.

Recently the managers were accused of using entertainment allowances and official travel for private gain.
They adso gave inaccurate information in relation to parliamentary inquiries. The accusations led to
resignations by the three top managers in the largest bank. It now seems obvious that unclear
accountability arrangements (the banks were outside traditional public sector accountability) meant that
standards of behaviour were unclear.

This type of problem is unlikely to emerge again as the banks have recently been turned into limited
corporations as part of a plan to privatise them (part of the shares has been sold to the public). It is
interesting that public corporations that have been moved directly from public accountability arrangements
to a status of limited companies have not faced problems of thistype.

Another potential challenge is related to public management reforms. Managers have received more
autonomy and are increasingly expected to act strategically and as leaders. The boundaries between
strategic management and leadership on the one hand and politics on the other may not be very clear. It
may thus be necessary to develop guidelines about the interface between paliticians and managers.

b) Recent measures to improve ethical conduct in the public service

As mentioned above, public service ethicsis usually not treated as a separate issue. Therefore no measures
have been taken specifically to improve ethical conduct. However, important steps have been taken during
the past years which do indeed affect public service conduct. Theseinclude:

e The Administration Procedure Act (37/1993) formalises many principles that had been applied for
many years, but not systematically. The Act defines a number of principles that guide public
service conduct.

» TheAccessto Information Act (50/1996) formalises principles of openness and transparency.

* The Civil Service Act (70/1996) defines requirements in relation to public service conduct and
how to deal with misconduct and unsatisfactory performance.

* A number of actions have been taken to improve accountability. These include a new post of the
Ombudsman and making the State Audit Office more independent. Both the Ombudsman and the
State Audit Office report directly to Althingi (the Parliament).

* Improving financial planning and reporting.

» Making public procurement more transparent and thus reducing the risks of misconduct in relation
to procurement.

e Introduction of performance management to strengthen commitment to performance and making
the civil servants more accountable.

» Privatisation and corporatisation of commercia activities.

»  The implementation of the OECD Convention on Combating Bribery of Foreign Public Officias
in International Business Transactions has lead to some changes in legisation, making offers of
bribes by individuals and companies to public servants nationally and abroad unlawful.

¢) Plansin preparation to address ethical issuesin the I celandic public service

There are no specific plans but many of the activities and reform measures mentioned earlier will be
continued and strengthened.
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II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

Core values are not systematically stated in any one document. However, core values such as
accountability, impartiaity, legality, transparency etc. are directly and indirectly stated in a number of
legal documents. Legal documents which state core values include:

* The Civil Service Act.

* The Administrative Procedure Act.
* TheAccessto Information Act.

* ThePenad Act.

b) How stated core public service values are communicated to public servants

As these values are not systematically stated, they are not systematically communicated. Values may be
communicated within individual organisations and on an ad-hoc basis for example in relation to the
introduction of new legislation. Some of the core values are communicated in some employment contracts.

¢) The statement on core public service values has not been revised in the last decade

[11. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

Standards of behaviour are not systematically stated in a single document. However, they are directly and
indirectly stated in a number of legal documents. They cover the following issues:

* Receiving gifts and benefits such as fees, payments, entertainment.
» Useof official information.

» Useof official property/facilities.

» Officid travel.

» Use of corporate credit cards.

*  Work outside the public service.

Expectations in relation to use of official property/facilities, official travel, and use of corporate credit
cards are stated as general and not specific principles.

Special legidation for individual sectors of the civil service may define special requirements for specia
groups (e.g. police, judges, health professionals). Legidlation in relation to health professionals requires
them to comply with professiona ethical codes. Some other professional groups are developing ethical
codes. There are no specific requirements for those working at the political/administrative interface.

Lega documentsthat state minimum standards of behaviour include:

e The Civil Service Act.
e The Administrative Procedure Act.
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b)

The Pend Act.

Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

Active, passive, direct, indirect and attempted corruption of public officials/corruption committed
by public officias.

Partiality in official decision-making, deliberate violation of principles of fairness.

Abuse of office or public trust.

Violation of confidentiality.

Refusal to fulfil legal obligations.

Serious or repeated negligence.

Moreover, a public official may be disqualified from public office for certain criminal offences.

Further prohibitions and restrictions are imposed on public officials by the Civil Service Act which
prescribe the following cases when a public servant can be dismissed temporarily or permanently for:

Lack of attendance.

Neglect.

Refusing to obey lawful orders by superiors.

Lack of competence.

Inaccuracies.

Unsatisfactory performance.

Conduct that isimproper, unethical or in conflict with the post.

Irregularities or difficulties in persona finances (temporarily, applies to public servants
responsible for public funds).

Moreover, the Civil Service Act defines further standards of behaviour for public servants, such as a public
servant isrequired to:

Demonstrate commitment, faithfulness, courtesy, flexibility, fairness, and helpfulness.
Respect confidentiality.

Avoid conduct inside or outside the post that may cause embarrassment or disgrace.

Ask for prior permission to take secondary employment, serve on a board or start business.
Be accountable and responsible.

IV. Ingtitutions and procedures to promote high standards of conduct, and to prevent and
detect misconduct
a) Measuresused by human resources management to promote an ethical environment
These include:

Providing rules/guidelines/policies for recruitment and promotion procedures.

Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies and publicising vacant positions. However, rules/guidelines/policies for
recruitment and promotion procedures are only partial and cover only certain aspects.
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» Basing recruitment and promation on merit. However, the merit principle is not defined explicitly
in legislation (except for some parts of the public service). Nevertheless, requirements for
recruitment and promotion procedures and principles of equa treatment formally exclude other
considerations than merit. Practice may vary and there are accusations that other factors influence
appointments. Relatively flexible procedures and the lack of aformally stated merit principle may
make it easier to ignore merit.

Individual ministries and organisations may give special attention to officials in positions particularly
susceptible to corruption but thisis not done systematically across the civil service.

b) Informing and training public servants on ethicsissues

Generaly, informal and ad-hoc methods are used such as guidance within individual organisations,
professional socialisation etc. Also, issues in relation to civil service conduct are integrated into other
training actives such as human resources management, administrative procedures, etc.

No type of formal guidance, advice, counselling or consultation is available for public servants to resolve
their work-related ethical problems and dilemmas. It is considered as the responsibility of managers to
assist public servant in cases like these. However, some organisations have requested assistance from
specialists (academics) in relation to general rather than individual problems and dilemmas.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:

» ldentifying and reporting of conflict of interest situations.
* Requiring reasons for administrative decisions.

* Providing redress against administrative decisions.

»  Setting standards for timeliness of responding to requests.
»  Specific controls on public procurement procedures.

All public servants are required to report conflict of interest situations but only specificaly in relation to
individual cases and decisions.

d) Disclosure paolicy

Disclosure of personal information (declaration of personal assets, financia interests) is not required in the
public service.

€)  Proceduresto report misconduct/suspected corruption

Lega provisions define the procedure and obligations for public servants on how to expose wrongdoing
committed by public servants, but these procedures are more implicit than explicit. It has not been
considered necessary to provide protection/safeguard for public servants who expose wrongdoing. In
general, the ombudsman is available for the public to expose wrongdoing committed by public servants.
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f)  Internal control to support the improvement of ethical conduct in the public service

Interna control is part of a day-to-day supervision function by managers and higher level organisations. It
is carried out on an ad-hoc rather than systematic bases.

g) Disciplinary proceduresin case of a breach of public service standards

The following disciplinary measures are defined in the Civil Service Act:

e  Reprimand.

e Temporary dismissal.

*  Permanent dismissal.

» Disgudification from public office. Thisisaso defined inthe Pena Act.

In most cases the civil servant has the right to be notified and give his’lher perspective in relation to a
proposed reprimand. In the case of temporary dismissal the civil servant has redress to the minister. A
gpecial committee takes decisions on permanent dismissal. In the case of permanent dismissal the civil
servant has the right to make an appeal to the courts. Only the courts may disqualify a person from public
office.

V. Scrutinising misconduct in the public service

a) Ingtitutionsand procedures to investigate and prosecute misconduct

Misconduct and corruption are investigated by those organisations that have a specific or a genera
supervisory role in each case. The supervisory ministry is in charge of the investigation, often with
assistance from the State Audit Office. If there is suspicion of a criminal offence the police leads the
investigation and when a civil servant is temporarily dismissed a special independent committee
investigates the case.

Bodiesin place prosecuting misconduct and corruption in the public service:
* Police.

e State Prosecutor.

Only those cases that involve a criminal offence are brought to the courts. They are prosecuted by the
police in case of minor offences or by the State Prosecutor in case of serious offences, in the same way as
other criminal offences.

b) Ingtitutionsin place to perform independent scrutiny of the administration

These include:

* Parliament/Parliamentary committee.

» Independent/external auditors reporting to elected bodies such as Parliament.
*  Ombudsman.

* Courtsfor judicial review.
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There are proceduressmechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities.

The State Audit Office has very wide mandate to audit finances and regularity of transactions and the
quality of procedures, activities and services of the administration. The external audits are conducted
usually on an annud basis. Only major reports are published routinely. But the public can get access to the
others on the basis of the Freedom of Information Act.

V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics and/or anti-corruption policy

No national ethics or corruption prevention plan/strategy has been developed. For this reason no dedicated
ingtitution in place is assigned to co-ordinate and manage the implementation of the government ethics

policy.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing
misconduct

Main aspects of policies that influence civil service conduct have been evaluated and improved over recent
years. These modifications do not necessarily focus on the ethical dimension.

Generally, measures directed towards ensuring efficiency and effectiveness, openness and transparency
and good quality administration are considered successful instruments for corruption prevention. The
soundness of basic management systemsis more important than specific actions against corruption.

As stated earlier in Section la.), corruption is not seen as amajor issue in Iceland. Putting more emphasis
on specific corruption prevention initiatives would probably do more harms than good. However, some
actions could be useful. These involve strengthening the merit principle and increasing awareness among
civil servants, paliticians and the public about ethicsin public life.
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IRELAND

|. Thegeneral context for managing ethicsin the civil service* in Irdand

a) The principal ethics-reated issues which have confronted the civil and public servicein Ireland
during the past 10 years, and especially within the past 18 months

A radical programme of restructuring in the civil service commenced in the 1990s under the Strategic
Management Initiative Programme. An essentia ingredient of the programme was a review of the human
resource management function in the civil service. The review identified a need for a code of conduct for
the civil service which would update and bring together in one publication existing rules in the area of
ethical behaviour as well as address new challenges in regard to the ethical standards expected of civil
servantsin arapidly changing service environment.

Similarly in the wider public service in the early 1990s, difficulties were identified in some State-owned
companies arising from possible conflicts of interest between public duties and private interests. A 1994
report of a Tribuna of Inquiry into aspects of the beef processing industry brought to prominence the
interaction of business and the political system. A 1997 Tribunal of Enquiry into payments to politicians
by a major company made recommendations to strengthen the policing of ethics in public life; and the
Government has committed itself to addressing those recommendations. The Government plans to address
this area in the context of ongoing work on legidation regarding standards in public office. Further
Tribunals have aso been established to enquire into the planning process and to engage in a more detailed
investigation of payments made to certain senior politicians.

b) Recent measuresto improve ethical conduct in the civil service

The Public Service Management Act 1997 introduced a statutory basis for the creation of a new
management structure for the civil service. Its purpose was to enhance the management, effectiveness and
transparency of operations of departments and offices and to put in place mechanisms for increased
accountability of civil servants.

™ In considering this chapter on the management of ethics in the Irish public service it is important to note the
digtinction in an Irish context between the civil service and the wider public service. The civil service is composed of
staff employed by central government departments (i.e. “ministries’) such as the Departments of Finance and of
Justice, Equality and Law Reform. Issues such as recruitment to and dismissal from the civil service are subject to
digtinct statutory provisions, namely the Civil Service Commissioners Act, 1956 and the Civil Service Regulation
Act, 1956. The wider public service, which includes employees of local authorities, the health services and teachers,
is not subject to the same statutory regulatory provisions.

This chapter focuses primarily on ethics in the context of the Irish civil service. However, where relevant, reference
is made to statutory and other initiatives which apply to the wider public service.
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A further element of the ethica framework is the Ethics in Public Office Act 1995 which addresses issues
in relation to certain ethical matters for senior civil servants, senior executives of State bodies and the
political system. The Act providesfor:

»  Transparency mechanismsin the form of disclosure of interests.
»  Surrender of ministerial gifts.

» Publication of political adviser contracts and qualifications.

* Appropriate sanctions.

» Investigation of breaches of the Act.

It applies to all Members of each House of the Oireachtas (Parliament), ministers, and senior civil servants
and senior executives in the wider public service such as directors and senior executives of State-owned
companies and agencies.

The Committees of the Houses of the Oireachtas (Compellability, Privileges and Immunity of Witnesses)
Act 1997 confers powers on Oireachtas committees to request papers and summon persons and to require
witnesses to attend meetings and to respond to questioning when they attend on matters relevant to the
investigating Committee’s terms of reference.

¢) Plansin preparation to address ethical issuesin theIrish civil service

As part of the review of the human resource management function in the civil service, a draft code of
conduct outlining standards on ethical and other conduct matters has been prepared for consideration by
senior civil service management. It is intended that the code will contain detailed guidelines on matters
such as conflicts of interest, receipt of gifts and hospitality.

In the wider public service context, following on from the recommendations of the 1997 Tribunal of
Inquiry mentioned above, amendments to the Ethics in Public Office Act 1995 are being considered which
may redesign the Public Offices Commission and confer additional investigative powers. Also under
consideration is the creation of further sanctions for certain contraventions of the Ethics in Public Office
Act 1995 and a legal requirement for the provision of tax clearance certificates and a related statutory
declaration by those el ected to either House of the Oireachtas.

1. Corevaluesfor thecivil service

a) Stating core values for the civil service™

The Minister for Finance is responsible for the fixing of terms and conditions of civil servants under
Section 17 of the Civil Service Regulations Act 1956. Thisis achieved, inter alia, through the publication
and distribution of circular letters throughout the civil service. The coherence of the civil service facilitates
the dissemination and promulgation of core values in such a manner. The main core values for the civil
service underpin the provisions of many of these circulars. These valuesinclude:

e Impartiaity.
e Poalitical neutrality.

12. It should be emphasised again that this section focuses on the central civil service, and that practices vary in the
wider public service.
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* Recruitment and promotion based on merit.

»  Proper disclosure of information.

» Sympathetic, efficient and courteous dealings with the public.
» Efficiency and diligence in work.

* Avoidance of the use of improper influence.

* Avoidance of conflict of interest.

b) How stated core public service values are communicated to civil servants

Core values are not as yet expressed in a single statement but are contained in a number of circular letters.
It isintended to draw these core values together in asingle “code of conduct” document in the near future.

The following forms of communication are used in the civil service:

» Corevalues are automatically provided when someone joins the civil service.

» Core vaues form part of the terms and conditions of employment (contract). However, it should
be noted that, given the statutory underpinning of the civil service in Ireland, the contract of
employment of civil servants is not within a single document but contained in a combination of
statutory provisions and circulars from the Minister for Finance.

» Corevalues, after revision, are distributed to al civil servants.

¢) Thereisno single statement on core civil service values

However, a new code of conduct which will incorporate core public service values is currently being
devised. It is planned to be published in 2000. Civil servants from across the central administration are
involved in the reformulation of the statement. It is envisaged that the new code of practice will be placed
before a Parliamentary committee for consideration.

1. Standards of behaviour for thecivil service

a) Statement on the standards of behaviour expected of civil servants

As stated above at Section 1. ¢) a new code of conduct is currently being devised. Rules and regulations
regarding standards for conduct are currently outlined in circular letters issued by the Department of
Finance. Furthermore, the Ombudsman Office has published a guide to standards of best administrative
practice for public servants. The code of conduct islikely to cover the following areas:

* Receiving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

» Useof official property/facilities.

» Officia travel.

* Work outside the civil service.

* Restrictions on employment after retirement from the civil service.
* Involvement in political work.

The Ethicsin Public Office Act 1995 requires that senior officials covered by the Act disclose:

e Qutsideincome.
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»  Shares, efc.

» Directorships.

» Land holdings (other than family homes).

» Certain gifts of property or services (subject to exclusions, e.g. personal gifts).

» Certain travel, accommodation, etc., provided free or below cost.

» Consultancies, etc.

* Public contracts.

» Other interests where these could materialy influence the person in the performance of the
functions or duties of hisher position.

There are specific guidelines/requirements for the officials of public sector bodies who are subject to the
disclosure of interest requirement of the Ethics in Public Office Act 1995 and receive guidelines from the
Public Offices Commission on their obligations under this Act. The Cabinet Handbook provides guidance
to ministers and civil servants on matters relating to the conduct of government business.

In general, standards of behaviour required in the civil service are set out in circular letters issued by the
Minister for Finance. The two main Acts which deal with standards of behaviour are the Civil Service
Regulation Act 1956 and the Ethics in Public Office Act 1995.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

» Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

» Partidity in official decision-making.

» Abuse of office or public trust.

Relevant criminal statutes are the Public Bodies Corrupt Practices Act 1889, the Prevention of Corruption
Act 1906, and the Prevention of Corruption Act 1916. All three have been amended by the Ethics in
Public Office Act 1995.

Responsibility for investigating suspected offences of bribery and corruption is a matter for the Garda
Siochana (Police Force) and, as is the case generally with prosecutions on indictment, discretion on
whether to prosecute rests with the Director of Public Prosecutions, who is independent in the exercise of
his functions. Further legidlation, the Prevention of Corruption Bill, is currently being prepared and is
expected to be ready for publication within the next few months. The purpose of this Bill is to make any
legislative changes necessary to enable Ireland to ratify the:

e OECD Convention on Combating Bribery of Foreign Public Officials in international Business
Transactions.

* EU Convention on Corruption involving officials of the EU or of Member States of the EU.

* EU Joint Action on Corruption in the Private Sector.

»  Council of Europe Criminal Law Convention on Corruption.

The Bill includes provisions regarding:

» Active and passive bribery, including the criminalisation of trading in influence.
» Extension of existing categories to include active and passive corruption involving: an office
holder or a director of a public body; a person occupying a position of employment in a public
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body; a specia adviser; a member of the Court of Auditors of the European Communities; and
domestic, foreign and international parliamentarians and judges.
* Criminal liability of heads of businesses and corporate liability.

V. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment in the civil
service

Theseinclude;

» Providing rules/guidelines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

» Ensuring that only published/appropriate selection criteriaare considered in recruitment.

Special attention is given to officials in positions particularly susceptible to corruption. The Ethics in
Public Office Act 1995 prescribes certain positions of employment in the civil service as "designated
positions’, thereby bringing the holders of such positions under the ambit of the Act. Civil servants
working in posts dealing with contracts or in commercially sensitive areas would normally be covered by
the Act.

b) Informing and training civil servants on ethicsissues

In addition to providing written guidelines to those who are subject to the Ethics in Public Office Act 1995,
the Public Offices Commission is charged with providing guidance to individuals where they seek it to
enable them to comply with the terms of the Act. On appointment to a position which is subject to the
provisions of the Ethics in Public Office Act, an official is given guidance documentation on the Act
including guidelines published by the Public Offices Commission.

¢) Other measuresto promote high standards of conduct and assist prevention in the civil service

Theseinclude;

e ldentifying and reporting conflict of interest situations, especially in areas of financia
management, receiving gifts or benefits such as fees, payments and entertainment.

* Requiring reasons for administrative decisions.

* Providing redress against administrative decisions.

»  Setting standards for timeliness of responding to requests for information.

»  Specific controls on public procurement procedures.

The enactment of the Freedom of Information Act, which came into effect in April 1998 for centra
government departments and offices, was a significant step forward. It has also been extended to parts of
the wider public service, i.e. the loca government and health sectors, in October 1998. The key feature of
the Act is the creation of alegal right of access by the public to information held by public bodies, to be
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exercised both as an individual right and as an effective means of scrutinising and evaluating decisions by
public bodies. The Act aso confers the right on members of the public to seek reasons for decisions. This
right can be exercised by a person who is affected by an act of a public body and who has a materia
interest in the matter.

d) Disclosure policy

Members of the Oireachtas are obliged to declare all registrable interests for publication. The annual
disclosure obligation on senior civil servants and senior executives of State bodies in the wider public
service is confined to those interests which could materially influence them in relation to the performance
of the functions of their directorship or position. In addition, the statements provided by Oireachtas
Members and office holders (e.g. ministers) are entered in aregister and published. Statements of interests
of senior special advisers are laid before the Houses of the Oireachtas and given to the Public Offices
Commission. By contrast, statements made by senior civil servants and senior executives of State bodies
in the wider public service in respect of their personal interests and those of a spouse or child are
confidential, but they are available to the Public Offices Commission either directly or on request.

The information is required to be disclosed annually, when joining or leaving the public service or when
relevant circumstances change. The annua disclosures are supplemented by provisions in the Act
requiring once-off declarations where a potential conflict of interest could arise in the performance of
official duties or functions, between the public interest and the interests of the individual concerned or the
interests of connected persons, e.g. close relatives or business partners. Designated civil servants, senior
executives and board members of State bodies in the wider public service and special advisers are
generally prohibited from performing a function where there is a conflict of interest unless there are
compelling reasons, which must be given in writing, for such performance. The following information is
required:

* Outside income.

*  Shares, efc.

» Directorships.

» Land holdings (other than family homes).

» Certain gifts of property or services (subject to exclusions, e.g. personal gifts).

» Certain travel, accommodation, etc., provided free or below cost.

» Consultancies etc.

* Public contracts.

» Other interests where these could materialy influence the person in the performance of the
functions or duties of higher position.

The declarations of Members of Parliament are published in a Register. Statements may form the basis for
investigations by the Public Offices Commission. Senior public officials generaly make their statements
to the head of their body. The Act provides that compliance with the Ethics Act isincluded in the terms on
which an officia, executive or director holds their position. Statements of interests may therefore be
relevant in, for example, disciplinary proceedings.

€) Proceduresto report misconduct/suspected corruption

There are no specific legal provisions or procedures for reporting by civil servants of misconduct or
suspected corruption in the civil service. However, a draft Whistleblowers Protection Bill is currently
under consideration by the Government. This proposed legislation would provide protection from civil
liability or penalisation to employees who make certain protected disclosures in relation to the affairs of
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their employers and to provide for related matters. Public servants would be covered by the proposed
legidlation.

f) Internal control to support the improvement of ethical conduct in the civil service

Breaches of certain ethical standards such as the requirement of political impartiaity would be considered
disciplinary matters in the civil service. A disciplinary code sets out the procedures for the processing of
disciplinary issues. Government accounting procedures provide for internal control of financia
arrangements in the civil service.

g) Disciplinary proceduresin case of a breach of civil service standards

Disciplinary measures may vary from reprimand, decrease in earnings, demotion, to dismissal depending
on the seriousness of the breach of public service standards. Such disciplinary measures can be appealed
to the Civil Service Disciplinary Appeals Board and the courts.

V. Scrutinising misconduct in the civil service

a) Institutions and procedures to investigate and prosecute misconduct

Bodiesin place investigating misconduct and corruption in the civil service:

* An investigative body operates with exclusive jurisdiction over one or a defined range of public
service organisations.

* Aninvestigative function existsinside individual public service agencies/departments.

* Interna audit.

The Public Offices Commission, established under section 21 of the Ethics in Public Office Act 1995, has
the right to investigate alegations of corrupt activity which breaches this Act. It is independent of
Government, and is composed of the Comptroller and Auditor General, the Ombudsman, the Chair of the
Lower House of Parliament and senior Parliamentary civil servants. However, it is of course aso open to
police authorities to investigate any matter which may involve a breach of anti-corruption laws.
Responsibility for investigating suspected offences of bribery and corruption is a matter for the Garda
Siochana (police force) and, asisthe case generally with prosecutions on indictment, discretion on whether
to prosecute rests with the Director of Public Prosecutions, who is independent in the exercise of his
functions. If the Public Offices Commission, during or after an investigation, forms the opinion that the
person being investigated may have committed an offence relating to the performance of his/her functions,
the Commission may report, in writing, to the Director of Public Prosecutions.

b) Ingitutionsin placeto perform independent scrutiny of the administration

These include:

e Qireachtas (Parliament) and its committees.

* Independent/external auditors reporting to elected bodies such as Parliament.
*  Ombudsman.

» Courtsfor judicial review.
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* Independent office of ethics.

There are proceduressmechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities. For example, members of the public can complain to the
Public Offices Commission. The Comptroller and Auditor General (C&AG) audits the accounts of
government departments, health boards, non-commercial semi-State bodies and educational institutions
which receive funding from the exchequer. Audits by the C& AG take place on an annua basis. External
audit reports are published routingly.

V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics and anti-corruption policy

The Ethics in Public Office Act 1995 provides for the determination, by the Minister for Finance, of the
application of a number of its provisions, e.g. designating those positions and directorships in the public
service which shall be subject to the Act. The Public Offices Commission, established under the Ethicsin
Public Office Act 1995, supervises the operation of the Act and provides guidelines and advice on steps
required to be taken to ensure compliance at the individual level. In addition, as already indicated, the
Commission has powers under the Act to refer a matter, where appropriate, to the Director of Public
Prosecutions for possible prosecution as well as a process of formal investigation and reporting to the
Houses of Parliament in cases of aleged contravention of the Ethics in Public Office Act by members of
either House. The Public Offices Commission provides a report on its activities to the Oireachtas and
Government. This report is required annualy. The Government programme undertakes to strengthen
confidence in public life through an enhanced policing mechanism for ethical issues. The programme also
commits the Government to follow up on the recommendations of the 1997 Tribunal of Inquiry (Dunnes
Payments) mentioned in Section |. @) above.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing
misconduct

As stated previously, the Public Offices Commission provides an annual report on its activities for the
Oreachtas and Government. In the context of the wider public service, a number of statutory tribunals of
inquiry have also examined issuesin relation to ethical conduct and preventing misconduct. Reports from
such tribunals form an important element in the ongoing evaluation of the effectiveness of measures to
promote ethical conduct.
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ITALY

I. Thegeneral context for managing ethicsin the public servicein Italy

a) The principal ethics-related issues which have confronted the public service in Italy during the
past 10 years, and especially within the past 18 months

During the past 10 yearsin Italy, the ethics-related issue that has been of the greatest concern to ingtitutions
and public opinion has been the fight against widespread |aw-breaking in the public administration and in
State-owned companies. This culminated in serious cases of corruption and cover-ups by politicians even
at the highest levels of government and have brought to light the misappropriation of considerable public
resources.

The action to combat corruption, which has primarily been handled by specialised sections of criminal
courts and in particular by the Pool Mani Pulite of the Milan Public Prosecutor’ s Office, has shown - apart
from the criminal aspects that have come to light - that on the whole, compared with what occurred in the
political and business spheres, public servants and employees were not the worst offenders. In this regard,
the Minervini Commission™ pointed out that the environment conducive to collusion and corruption in
government unguestionably stemmed from the progressive deterioration of palitical life, in which specia
and private interests predominated, and from the lack of proper functioning of markets due to large-scae
government monopolies.

The Commission therefore concluded that the chief means of preventing illegal behaviour by public
servants was the restructuring and renewal of the public administration in order to raise it to an acceptable
level of efficiency.

As aresult, for the past 18 months the government - aware of the need to renew ethics in the public sphere
- has been introducing co-ordinated legidation to reorganise the public administration, streamline
procedures and regulate relations between government and citizens. These measures are aimed at making
citizens, both as individuals and groups, the central focus of government, administrative action and public
ingtitutions.  Parliament, for its part, has examined a Bill combining the different proposals made by
various political parties with aview to establishing anticorruption standards in the public administration.

Consequently, there is a high degree of awareness in Italy of the problem of ethicsin the public service at
al levels. The issue of proper and transparent professional ethics at all levels of government is given
prime importance in the platforms of political parties, in discussions within institutions and in public
debate. The importance of the issue is also due to the fact that, by enforcing ethics in government and in
the relations between civil society and government at all levels, the crimina convictions handed down over

13. The Minervini Commission - named after its Chairman, Prof. Gustavo Minervini, professor at “Universita La
Sapienza” of Rome - was appointed by the Civil Service Department and the Ministry of the Treasury on 7
November 1996. Its purpose was to study the causes of widespread corruption in government and in public
enterprises and to propose appropriate measures to improve government and prevent illegal activities and behaviour.
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the past seven years have created the conditions for fundamental political and economic renewal in Italy
and for anew approach to internal relations within government and its external relations with citizens.

Consequently, over the past decade - whether from the standpoint of the public administration, civil
society or parliamentary institutions - great strides have been made in al sectors to make administrative
action more transparent and honest and to give private citizens and the media a right of access, not only for
informational purposes, but also so that they can monitor the honesty and fairness of public employees.

b) Recent measuresto improve ethical conduct in the public service

Recently introduced measures that are aimed directly at curbing corruption are contained in:

* Anti-Mafialegidation (Act of 19 March 1990, No. 55; Legidative Decree No. 490/1994; Act of
17 January 1994, No. 47; and acircular of the Ministry of the Interior).

» Currency control and legidation to prevent money laundering.

* The Local Government Autonomy Act, in particular where it makes the distinction between the
political structure and the actual administrative management of government units (Act 142/1990)™.

e The Act on the Communication and Transparency of Administrative Procedure (Act. No.
241/1990).

* The Act on Competition Supervision and the Market (Act. No. 287/1990).

e The Administrative Simplification Act (Act. No. 127/1997, Art. 6, c.2).

e The laws bringing Itaian legidation into line with EU directives in the field of public tenders,
transport and telecommunications.

In 1993, Legidlative Decree No. 29, with later additions, and Act No. 537 introduced further significant
anti-corruption provisions, separating administrative management even more clearly from the direct
influence of political power in the fields of organisation, procedures and public employment.

In 1994, Act No. 109 (Framework Law on Public Works), with subsequent amendments, established an
Observatory for Monitoring Public Works and a corresponding Authority specifically required to report
any irregularities (Art. 4). It aso laid down that a single official was responsible for the procedure for the
design, planning, awarding of contracts and execution of public works, but separated planning and the
awarding of contracts for work - al of which limit the opportunities for illegal practices and make it more
difficult to conceal corruption and collusion between the public administration and tendering firms.

In 1997, three Acts, No. 59, No. 94 and No. 127, laid down a general framework for administrative reform,
including decentralisation, reorganisation of central administration, completion of the privatisation of
public employment, legal and procedura streamlining, simplified monitoring and a radical modification of
the State budget.

These are important Acts, which, even though they are not directly aimed at combating corruption,
nevertheless - like the earlier Administrative Simplification Act No. 15 of 1968 - tend to reinforce

14. For local government units, the law provides for assigning to administrators very sensitive duties that were
previously given to political appointees, who being subject to the influence of political parties did not aways use
them properly; these range from chairs of commissions in charge of competitive bidding to responsibility for tender
procedures and awarding contracts. In particular, Art. 6 of Act No. 127 and the amendments to the regulations for the
staff of local government units made by Act No. 142/1990 have completed the process of separating the
administrative and political management of government units. For ministries, administrators are responsible for
carrying out all acts that bind the administration vis-a-vis the outside, thus adopting what is the third organisational
scheme for relations between ministers and administrators.
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impartiality of government, promote the smooth running of the administration, and create a new and direct
relationship of service and accountability of government to citizens. Through legislation ensuring their
right of access, citizens are given avirtual duty to monitor administrative activity.

It has been recognised that to prevent corruption, it is of key importance to define and disseminate to
public servants and government employees common values and principles of behaviour based on the
standards of impartiaity, efficiency and public service that should characterise the public administration
under the Italian Constitution.

Art. 58b of Legidative Decree No. 29/1993, introduced by Legidative Decree No. 546/1993, states that the
Civil Service Department of the Office of the President of the Council of Ministers, after hearing the most
broadly representative trade union confederations, shall define a Code of Conduct for Government
Employees™, which shall include the necessary organisational measures to be adopted to ensure the
quality of the services rendered to citizens. This article aso specifies that a copy of this Code shall be
given to employees when they take up their duties and that the President of the Council of Ministers shall
issue guidelines to ARAN (Agenzia per la Rappresentanza Negoziable delle Pubbliche amministrazioni),
the agency that conducts collective bargaining on behaf of the government, to ensure that the code is
included in departmental contracts.

Lastly, the recently passed Act No. 127/1997 (Art. 17, Paragraph 22) - which extends to senior public
officials the obligation to declare persona assets already required of elected officials and the heads of
some public institutions under Art. 12 of Act No. 441/1982 - has created a highly dissuasive anti-
corruption instrument that also promotes transparency .

The fight against corruption is also being actively promoted through the government’s large-scale
initiatives based on interministerial co-operation and co-ordinated by the Civil Service Department. In this
regard, extensive investigations have recently been conducted - such as on the regularity of the direct
hiring of the disabled by the public administration - and initiatives have been launched to raise standards
for the use of public goods - such as the investigation of the public telephone system and subsequent
issuing of general guidelines on the use of telephone and telematic communications in government, or the
standards regulating and limiting the use of official cars (Finance Law No. 962/1996).

¢) Plansin preparation to address ethical issuesin theltalian public service

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

The core values for public service are the following:

o Legdlity.
o Impartidity.
» Efficiency.

e Serving the government: requirement that public employees work exclusively for the government.
e Loyalty to the country.

15 The first such code was issued by a Decree of the President of the Council of Ministers of 31 March 1994.
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The core values for public service are primarily stated in the Congtitution and the Single Text on Centra
Government Employees approved by Presidential Decree No. 3 of 1957. Furthermore, they are
specificaly listed in the Decree of the President of the Council of Ministers of 31 March 1994, which
states the Code of Conduct for Government Employees.

b) How stated core public service values are communicated to public servants

The following forms are used:

» Corevalues are automatically provided when someone joins the public service.
e The statement of core valuesis part of the employment contract/document.

¢) The statements on core public service values have not been revised in the last decade

However, in accordance with Art. 58b of Legidative Decree No. 29/1993, the Code of Conduct for
Government Employees sets out an initial set of rules of conduct based on the aforementioned principles of
impartiality, efficiency and public service. The Code also stated that guidelines of the President of the
Council of Ministers to ARAN would be aimed at “ensuring that the principles would be combined with
disciplinary accountability” (which is now provided for in contracts) and that the General Affairs and Staff
Offices of each organisation would monitor the proper enforcement of the Code and advise employees on
concrete cases. The Code is to be updated every four years, on the basis of indications and suggestions
from practical experience.

Nevertheless, the Government, in accordance with Art. 11 i) of the recent Act No. 59/1997, is in the
advanced stages of preparing a revised Code of Conduct, which inter alia sets out the procedures for
linking the terms of contracts with disciplinary sanctions, the adoption of codes of conduct by individual
organisations and the establishment of monitoring and advisory bodies for the enforcement of these codes.

The public service was indirectly involved in the formulation of these provisions through its main trade
union bodies, who were asked to provide comments, proposals and evaluations. Furthermore, the public
was involved indirectly in the process, since the reactions of the mass media to the changes being
introduced were carefully examined.

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

The statements on the standards of behaviour are contained in the Code of Conduct currently in force for
al public employees. Further specific ethica codes are adopted by sectoral organisations. They cover the
following points:

» Receiving gifts or benefits such as fees, payments, entertainment.
» Useof officia information.

o Useof officid property/facilities.

« Officid travel.

e Use of corporate credit cards.

*  Work outside the public service.

» Restrictions on post-employment.
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e Specia conditions/permissions on movement from the public service to the for-profit sector.
* Involvement in political work.

Standards of behaviour are communicated to the public through publication of documents on standards in
the Official Gazette of the Republic and in the gazette of individual Regions. Specific codes of conduct of
communes, provinces or other local government or public service bodies are posted publicly.

Specific guidelines/requirements for certain professions are added to the general standards for public
employees, as in the case of lawyers working in the public service or in legidative offices or government-
employed engineers and physicians.

Further guidelines exist for public servants and political leaders working at the political/administrative
interface. For example, Art. 98 of the Constitution states that public employees, if they are Members of
Parliament, may only be promoted on the basis of job tenure.

Moreover, the minimum standar ds of behaviour for the public service are stated in legislation, including
the Acts on Civil Service, Public Administration, Administrative Procedures, special anti-corruption laws,
and other primary legidation including the Constitution.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legisation:

« Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

» Partidity in official decision-making.

e Abuse of office or public trust.

* Abuse of privileged State information by public officias.

e Fraud.

Further prohibitions and restrictions imposed on public officials by other legidation include the
following:

» The Decree of the President of the Council of Ministers of 31 March 1994 issued the Code of
Conduct for Government Employees, as provided for by Art. 58b of Legidative Decree 29/1993.
Art. 11 i) of Act 59/1997 states that the Office of the President of the Council of Ministers shall
adopt codes of conduct subject to disciplinary procedures.

e Act No. 662 of 1996 is ancther piece of legidation containing provisions aimed at raising ethical
standards in government and combating corruption in general. Paragraphs 56 to 65 of Art. 1 of this
Act supersede the existing provisions of the Consolidation Act on State Civil Servants approved by
Presidential Decree No. 3 of 1957, by specifying more stringent standards regarding conflict of
interest and part-time work, considering that any violation of this principle congtitutes grounds for
dismissal.
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IV. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

These include;

e Providing rules/guiddines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

e Ensuring the openness of sdection procedures by publishing the recruitment
rules/guidelines/policies and publicising vacant positions.

» Considering ethica behaviour in the performance appraisal. However, this is not required by
legidlation.

Moreover, special attention is given to officias in positions particularly susceptible to corruption, for
examplein the customs and tax administration.

b) Informing and training public servants on ethicsissues

Expected standards are communicated to public servants by means of induction training for raising
awareness. In genera, the induction training on ethics is compulsory for al public servants and is
monitored by a central organisation. In some cases, e.g. customs officials, initia training on ethics is
centralised in a single ingtitution, such as the Higher School for Public Administration, but is continued in
specific coursesin the internal training school of the finance administration. Public servants do not obtain
further training to improve their skills for ethical judgement. Managers are responsible for providing
advice to public servants on resolving their work-related ethical problems.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:

* ldentifying and reporting of conflict of interest situations, especially in areas of financial
management, post public employment and receiving gifts or benefits such as fees, payments or
entertainment. For example, outside employment for public servants is generaly forbidden unless
specifically authorised (Art. 1, Paragraphs 56-65 of Act No. 662/1996), and the acceptance of gifts
or advantages as rewards, payments or other emoluments is forbidden, unless they are customary
gifts of dight value (Art. 3 of the Code of Conduct).

* Requiring the release of internal information related to ethical conduct and possible transgressions.
Except in specific cases, the circulation of information on ethical behaviour and breaches of ethics
isalowed.

* Requiring reasons for administrative decisions. Art. 3 of Act No. 241/1990 requires that the
reasons for administrative decisions be given, to ensure their legitimacy and transparency.

» Providing redress against administrative decisions. Art 113 of the Constitution provides for the
possibility of appealing against administrative decisions.

e Setting standards for timeliness of responding to requests, for example Art. 8 of Act No. 241/1990
states that for each administrative procedure the time limit for its completion and the name of the
responsible official must be made public.

e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption
are disqualified/suspended from future tenderg/bids).
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»  Specific controls on public procurement procedures.

e Risk assessment of the areas susceptible to misconduct. For example, the issuing and use of
official credit cards are controlled through audits.

e Setting standards on charges/cost recovery for information provided.

d) Disclosure policy

Disclosure of personal information (declaration of persona assets, financial interests, etc.) is required from
elected officials and senior public servants. A fundamental role in preventing corruption is played by the
Act of 5 July 1982, No. 441, which introduced the requirement that the following officials must report their
earnings on ayearly basis:

*  Members of the Senate and Chamber of Deputies, the President of the Council of Ministers,
ministers, State Secretaries.

* Regiona councillors, provincial councillors, councillors of communes that are the capital of a
province or have a population greater than 50 000.

* Presidents, vice-presidents, managing directors and general directors of public institutions
(including public enterprises) who are appointed, nominated or approved by the President of the
Council of Ministers, the Council of Ministers or individua ministers.

The law also extends the requirement to report personal assets to the following:

» Presidents, vice-presidents, managing directors and general directors of companies in which the
central government or public bodies hold a capital share of greater than 20 per cent.

» Presidents, vice-presidents, managing directors and general directors of private companiesin which
the central government or public bodies pay more than 50 per cent of the administrative expenses
shown in the balance sheet, provided that the annual amount is greater than five hundred million
lire.

e Generd directors of autonomous central government enterprises.

e Generd directors of special enterprises established under the Roya Decree of 15 October 1925,
No. 2578, and of communes that are capitals of a province or have a population greater than 100
000.

The information on assets, sources and level of income is required to be disclosed on an annual basis and
when joining or leaving the public service. The information is published in bulletins prepared by the
Office of the President of the Council of Ministers that are available to the genera public. Other than for
the verification of the reports filed under Act 441/1982, there is no body, office or board formally
responsible for investigations or generalised anti-corruption monitoring on an on-going basis.

€) Proceduresto report misconduct/suspected corruption

Lega provisions define the procedure for exposing wrongdoing as well as the rights and obligations of
public servants in terms of reporting misconduct. Legal protection is available to public servants who
expose wrongdoing.

For the public, special procedures are available, such as complaint procedures and a telephone ling, to
expose wrongdoing committed by public servants. Furthermore, there are procedures in place to bring
wrongdoing to the attention of bodies exercising independent scrutiny on public service activities. These
include:

* Reporting specific acts of wrongdoing to the supervisory or monitoring authority.
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* Anenquiry is conducted either by the criminal investigation authorities or the administrative office
of the immediate supervisor, when applicable, or by outside inspection bodies such as the
Inspectorate for the Civil Service or the Generd Inspectorate for Finance.

f) Internal control to support the improvement of ethical conduct in the public service

Interna control supports corruption prevention efforts by enabling management to detect irregularities and
identify procedural problems, providing specific recommendations for systemic improvements. The
follow-up is carried out by the Inspectorate for the Civil Service attached to the Civil Service Department
of the Office of the President of the Council of Ministers and by the General Inspectorate for Finance
attached to the General Accounting Office of the Ministry of the Treasury.

Interna control is required by law, and the legal provisions determine when internal controls and audits of
the management of public bodies and public enterprises may or must be required. The very recent
Legidative Decree No. 286/1999 on the reorganisation of the monitoring of public administration states
that auditing bodies, accounting offices and inspection services are in place to monitor the regularity of
administration and accounts. Moreover, this Legidative Decree requires that public enterprises comply
with the general principles of corporate audits, to the extent that they are applicable. Further legal
provisions are stated in Art. 20 of Legidative Decree No. 29/1993 on assessment and internal control units,
and Act No. 20/1994 on audits of expenditure carried out by the General Accounting Office, and on
management control and control of results made by the Court of Auditors.

According to the aforementioned legidative decree, the management control reviews must be carried out at
least every six months. The following persons and bodies have access to the reports of the reviews:
employees in the units carrying out the management control; senior management and policy guidance
bodies of the administration. The individuals concerned have access to reports on staff evaluation and
strategic control.

g) Disciplinary proceduresin case of a breach of public service standards

Disciplinary procedures are available in case of a breach of public service standards. The disciplinary
procedures and sanctions/penalties are legidated in general, and further details of disciplinary procedures
and methods of imposing sanctions are specified in departmental contracts. In disciplinary procedures,
Art. 113 of the Constitution recognises the right to lega redress, including appeal to court, as a
fundamental right.

V. Scrutinising misconduct in the public service

a) Institutions and procedures to investigate and prosecute misconduct

The principal investigative and prosecuting or ganisations involved in anti-corruption efforts include:

e Parliament.
o Judiciary.
+ Administrative bodies.

The investigative power of Parliament lies both with Parliament as a whole and with individual Members

of Parliament, each of whom is empowered to address specific issues by exercising what is known as
parliamentary inspection. Members of Parliament can address questions to the Government both orally in
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parliamentary sessions or formally in writing on any subject or aspect of government activity, including
those involving corruption in the public sector. The relevant official must reply within a brief period
specified by law.

Each branch of Parliament or Parliament as a whole may establish specia Commissions of Inquiry
composed of Members of Parliament to investigate issues of particular interest for the general welfare,
including corruption in public life. These Commissions can directly question any authority, office or
person, with their own powers to conduct crimina investigations (as was done, for example, by the
Commission of Inquiry that investigated the corrupt activities related to the P2 Masonic Lodge in the
1970s).

To dea with particularly serious criminal activity, Parliament has established standing commissions for
information-gathering and/or investigation and monitoring, such as the Parliamentary Commission on the
Mafiathat deals with all aspects and ramifications of the Mafia, including active and passive corruption at
al levelsin the public sector.

Judicial bodies assist the courts, which by law are normally responsible for investigating and punishing
criminal activities. The investigative bodies of the criminal police, which are only formally subject to the
investigating magistrate, have broad investigative discretion while retaining al the specific characteristics
of the palice corpsto which they belong.

Administrative investigative bodies may be general or specific, hierarchical or extra-hierarchical. The
following bodies have general jurisdiction and are extra-hierarchical in nature:

e The General Inspectorate of Finance, established by Act No. 1037/1939, under the supervision of
the General Accounting Office of the Ministry of the Treasury.

» The Inspectorate for the Civil Service, supervised by the Civil Service Department of the Office of
the President of the Council of Ministers, established by Act N0.93/1983 revised by Legislative
Decree No. 29/1993.

These inspectorates have extra-hierarchical jurisdiction and powers, and their inquiries are primarily aimed
at making comparative measurements and evaluations across homogeneous sectors, functions and
responsibility centres.

Individual ministries through the exercise of their power of self-organisation and hierarchical supervision
establish ministerial inspectorates. The jurisdiction of these ingpectorates is limited to the department to
which they belong, and thus either general or limited to the sector to which they are assigned.

The most important special investigative bodies exercising activities that involve oversight of ethics in
government are as follows:

* The Observatory for Monitoring Public Works and the Authority for Monitoring Public Works,
established by Act No. 109/1994 (Framework Law on Public Works), are specifically required to
report wrongdoing (Art. 4). While the Observatory is subject to the Minister of Public Works, the
Authority is under the direct supervision of the President of the Council of Ministers and
Parliament.

e The Centrd Service of Tax Inspectors (SECIT) aso combats corruption. In the finance
administration, it is responsible for the financia control of tax payment by citizens and the proper
behaviour of government offices and employees, both as regards office procedures and individual
conduct and contact with users.

* Under Paragraph 62 of Art. 1 of Act No. 662/1996, al institutions are required to establish an
investigative body with specific jurisdiction: the special sector of the internal inspectorate. This
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Act, which amends the existing provisions of the Consolidation Act on State Civil Servants,
approved by Presidential Decree No. 3 of 1957, establishes more stringent standards regarding
conflict of interest and part-time employment, stating that any misconduct in this regard shal be
considered valid grounds for dismissal.

» The Inspectorate for the Civil Service also carries out monitoring activities, and if need be may ask
the Inspectorate of the Customs Service to conduct administrative investigations.

On the whole, it can be said that investigative and monitoring bodies have a sufficiently high level of
independence since, even though their officials are normally directly accountable to the administrative or
political officials who appointed them, they all are required to report to the judicial authorities any cases of
suspected crime, whether they concern public servants, government appointees (as in SECIT) or,
especidly, officersin the criminal police.

In particular, Art. 20 of Presidentia Decree No. 3/1957 specifies that directors-general or heads of service
are required to report suspected crimes, or the Minister if the former are suspects in the case. Art. 32 of
Act. N0.335/1976 specifies the other individuals who are subject to this requirement, i.e. regiona
administrators and heads of regiona offices and, if these individuals are suspects in the case, the relevant
collegiate body.

Finally, senior officials with inspection duties are specifically required to report suspected crimes. Thisis
specified in Art. 20 of Presidential Decree No. 3/1957; Art. 12 of Presidential Decree No. 748/1972; Art.
86 and 91 of Legidlative Decree No. 77/1995; and Art. 6 of Act 1291/1962, which requires the General
Accountant of the State to report to the Court of Auditors any wrongdoing discovered in the course of
administrative/accounting audits carried out by the Finance I nspection Services.

b) Inditutionsin placeto perform independent scrutiny of the administration

These include:

e Extraordinary commissions reporting to Parliament.
* Independent/external auditors reporting to Parliament.
e Courtsfor judicial review.

Extraordinary commissions of inquiry may be appointed by the Government, with general jurisdiction
for the entire public administration, or by the management of individual ingtitutions, with jurisdiction
limited to that sector of competence'®. These commissions, unlike those appointed by Parliament, have
only administrative powers. The investigations carried out by administrative commissions are generaly
aimed at determining the nature and extent of wrongdoing in the administration or in the specific sectorsin
which it occurred.

The powers of administrative commissions of inquiry are defined by the provisions under which they are
established. They are of a purely administrative nature and reflect the disciplinary/administrative aspects
considered to be appropriate in terms of the administrative chain of command and internal organisation.
Some commissions may be given special powers of extra-hierarchical oversight - as in the case of
commissions appointed by the Government - or information-gathering and investigative powers (as in the
case of the Customs Service, the Carabinieri Corps, the State Police and the Army in general) with
criminal police investigators assigned to work under the direct authority of commission members.

16. For example, the Customs Service recently appointed an internal commission of inquiry to investigate particularly
serious problems of internal corruption.
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Independent audits are carried out by the Internal Audit Services and the Regional Prosecuting Attorney
of the Court of Auditors for Government Bodies (Acts Nos. 19 and 20 of 1994). Both for internal audits
and the externa audit of the Court of Auditors, the system provides for the use of a network of units
responsible for verifying the legality and regularity of accounts. Audit reviews are conducted on a
biannual basis or at least once ayear, and audit reports are published routinely.

A Bill soon to be approved, providing for corruption prevention measures, entrusts the interna audit
system with sensitive and very important duties of monitoring legality which are to be carried out by units
with the necessary high professiona standards. The interna audit system, aimed at ensuring the regularity
of administration and management and the ethical conduct of public servants, will carry out four distinct
types of activity:

* The control of administrative/accounting regularity, which aso includes monitoring the legality
and propriety of administrative action.

*  Management control, aimed at optimising the cost/results ratio through monitoring and measures to
improve the effectiveness, efficiency and cost-effectiveness of administrative action.

» Staff evaluation, and in particular of senior management, which may also be used for the purpose
of setting variable salariesin contracts.

e Strategic evaluation and control aimed at supporting the activities of policy guidance and control
bodies, and at evaluating the effectiveness of management choices in terms of the results obtained
versus the goal's set.

Strategic evaluation and control will be assigned to units attached to policy guidance bodies (which, in
ministries, are the offices that work directly with the minister), while management control and staff
evaluation will be carried out by units and/or individuals accountable to the administrative bodies in charge
of the organisational divisions in question (directorates-general for ministries). The units responsible for
controlling regularity will be existing bodies (audit boards, accounting offices, inspection services) to
which the new duties contained in the corruption prevention Bill will be assigned, if necessary after
additional training and staff have been provided.

Employees in units that carry out management control, staff evaluation and strategic control will forward
their results only to the senior management bodies of the administration, the persons and the policy
guidance bodies specified in the Bill itself.

In addition to the commissions of inquiry referred to above, which are extraordinary bodies, the judicial
authority has jurisdiction under ordinary circumstances for investigating and punishing crimes of
corruption in which the public administration is the plaintiff. The complete independence of the courtsis
guaranteed by law; however, administrative investigations are less independent in as much as
administrative inspectorates are bureaucratic units that are more or less directly accountable to their
supervisory Ministry, Head of Cabinet, Secretary-General or General Director. Thisis of course only true
in terms of their administrative structure since, as stated previoudly, inspectors are personaly required to
report any evidence of wrongdoing to the competent crimina or accounting authority (Art. 361 of the
Italian Penal Code).
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V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics and corruption prevention policy

The Civil Service Department of the Office of the President of the Council of Ministers is the centra
ingtitution assigned to co-ordinate and manage the implementation of the government ethics policy. The
Civil Service Department is defined by legislation. In its current form it was established as part of the
Office of the President of the Council of Ministers under Framework Law No. 93 of 29 March 1983, which
assigned to it an overall staff of 265. The Minister for the Civil Service is responsible for policy guidance
when so designated.

The subject of corruption and ethical behaviour in the public service is dways included in the Report on
the State of the Public Administration that the Minister for the Civil Service presents annually to the
Government and Parliament and subsequently publishes, bringing it into the public domain.

The following actions are taken to ensure the consistency of the government ethics and anti-corruption
Measures.

» Using risk assessment to steer policy development for prioritising and sequencing ethics measures.
e Analysing systemic failures and trendsin criminal and disciplinary cases.
* Providing national guidance and/or a checklist to develop prevention strategies in organisations.

A national ethics or corruption prevention plan/strategy has not been developed, but the government is
very aware of the need for such an ethics plan/strategy. The subject is currently being studied and specific
legislation is being envisaged concerning a corruption prevention plan/strategy.

b) Assessment of the effectiveness of measures promating ethical conduct and preventing misconduct

Under the regulations in force in the various departments of the public administration, controls of the
regularity of the administration and accounts are carried out by auditing bodies, accounting offices or
inspection services, including those specified in Art. 1, Paragraph 62, of the Act of 23 December 1996, the
Finance Inspection Services of the General Accounting Office and bodies with general jurisdiction.

In genera terms, the corruption prevention measures that are considered to be effective, even though they
may be indirect, are the legidation on the simplification of administrative procedures, on transparency, on
the justification of decisions and on communication. This legislation has sought to eiminate the
bureaucratic procedures, administrative secrecy and arbitrary decision-making that very often foster active
and passive corruption (for further information see Section |. b. above). A concrete successful instrument
for corruption prevention was introduced by the Act of 5 July 1982, No. 441, which requires disclosure of
earnings by senior officials on ayearly basis (for details see Section V. d.).

The main impediment to achieving higher standards for combating corruption lies in the very nature of
corruption itself. Corruption occurs because corrupt officials, who are well aware of the legidative
framework designed to prevent corruption, are able to plan and commit with impunity the very crimes that
the laws and regulations are meant to punish. This means that, since no measures can by themselves
entirely prevent those who are determined to do so from engaging in wrongdoing, only a deliberate effort
to persuade officials to change their conduct will lead them to behave in an ethical manner.

This can be achieved by combining dissuasive legal and procedural provisions with solid training in ethics
and morality. This training must begin with the teaching of the citizenship ethic in families and schools,

129



PUMA (2000)2/ANN

and continue in government with the service ethic, which leads government employees, even when they are
in positions of power and authority, always to act in such a way as to further the objectives and socia
outcomes laid down by the Constitution and the laws, and to protect the rights and meet the expectations of
the public.

However, the values and convictions of the service ethic should not be limited only to public employees,
but should be shared by everyone - both in the public and the private sector - who provides community
services to the public. It is fair to say that this is the direction in which many of the efforts to raise the
ethical standards of publiclifein Italy are moving.
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JAPAN

I. Thegeneral context for managing ethicsin the public servicein Japan

a) Theprincipal ethicsrelated issues which have confronted the public servicein Japan during the past
10 years, and especially within the past 18 months

No answer

b) Recent measuresto improve ethical conduct in the public service

Raising ethics awar eness by training

e The Nationa Personnel Authority (NPA) offers training courses for instructors of the ethics
sensitivity training programmes.

* The NPA has enriched the subjects related to ethics in inter-ministerial training courses, which it
provides for government employees in each grade.

e In 1997, the NPA revised an ethics training programme for public servants. The NPA aso
produced video material concerning retention of ethics.

* 1n 1997, the NPA developed a Booklet, “Readings on Ethics in Public Service”, which was given
to the trainees of al inter-ministerial training programmes conducted by the NPA in 1998.

Establishing codes of conduct

In 1996, the Council of Vice Ministers compiled new measures to secure an effective system for
enforcing official standards of discipline and preventing misconduct. These measures require each
ministry and agency to establish their own codes of conduct concerning contacts with persons or
entities whose interest are affected by the performance of the employee’s duties. Each ministry and
agency established its own codes of conduct based on the model suggested by the agreement.

Strict and fair treatment over employees’ misconduct

In January 1997, the Director General of the Bureau of Employee Relations of the NPA issued an
instruction “ Strict and Fair Treatment over Employees Misconduct”, to the ministries and agencies,
reguesting them once again to treat employees’ misconduct both strictly and fairly.

A revision in disciplinary systems

In September 1998, the NPA submitted an opinion concerning arevision in disciplinary systems to the
Diet and the Cabinet. In July 1999, the Diet passed a legidative bill to amend the National Public
Service Law (NPSL) based on this opinion. According to the modified provisions, disciplinary action
may be taken against a public servant for his’her previous misconduct in national service — even after
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transferral to local government, positions in special service, etc. — when he/she returns to the national
government. Thiswas not possible under the former legidation.

Establishing the National Public Service Ethics Law

Legidative bills to promote discipline anong government officials were brought to the 1998 Ordinary
Session of the Diet. The Diet passed the National Public Service Ethics Law on 9 August 1999.
According to this new Law, the following measures will be entirely effective on 1 April 2000:

« Obligation on senior officials who receive gifts, favours, etc. of value beyond 5000 yen to report it.

« Obligation on very senior officialsto report their stock exchange and income.

» Establishment of the National Public Service Ethics Board in the NPA responsible for the affairs
concerning retention of ethics related to the office, for example, training, review of above-
mentioned reports, investigation and punishment of unethical conduct. The Cabinet, with the
consent of the Diet, appointed the President and Members of the National Public Service Ethics
Board in December 1999.

« Prohibition or restriction of some kinds of conduct by the National Public Service Officials Ethics
Instructions established as a government order.

¢) Plansin preparation to address ethical issues in the Japanese public service

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

Following are the stated core values:

e “All public officials are servants of the whole community and not of any group thereof.” (The
Constitution of Japan, Article 15, Section 2).

*  “Any employee, as a servant of the people, shall attend to his’/her duties in the interest of the
public, and exert his’her utmost effort in the performance of his’/her duties.” (Nationa Public
Service Law, Article 96, Section 1). The National Public Service Ethics Law states the following
as "Ethics Principles'(Article 3):

- (a) Employees shall not give unfairly discriminative treatment to the nationals and shall always
engagein their duties with fairness, recognising that they are servants of the whole nation.

- (b) Employees shall not use their duties or positions for private gain.

- (c) Employees shall not, whilein their duties, take any actions that create public suspect or
distrust.

b) How stated core public service values are communicated to public servants

The following forms are used:

» Corevalues are automatically provided when someone joins the public service.

» Core vaues are normally communicated at the introductory training courses for new employees
conducted in each ministry and agency.

e Corevalues are stated in the laws so that all core values are readily accessible.
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¢) Thestatementson core public service values have been revised in the last decade

The National Public Service Ethics Law passed by the Diet on 9 August 1999 updated the core public
service values.

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

Standards of behaviour for the public service are stated in the NPSL (National Public Service Law) and the
codes of conduct established in each ministry and agency. Based on the National Public Service Ethics
Law, a new code of conducts, i.e., the Nationa Public Service Officias Ethics Instructions, will be issued.
They cover the following issues:

» Recelving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

e Officid travel (Law concerning Travel Expenses for National Public Personnel and Others
Article).

«  Work outside the public service includes the restriction on employment in profit-making
enterprises (Article 103 of the NPSL) and on participation in other undertakings or business
(Article 104 of the NPSL).

e Restrictions on post-employment.

» Special conditions/permissions on movement from the public service to the for-profit sector.

* Involvement in political work which includes the restriction on political activities (Article 102 of
the NPSL).

e Obedienceto superiors' orders (Article 98 of the NPSL).

»  Prohibition of acts causing discredit to the public service (Article 99 of the NPSL).

e Prohibition of divulging any secret which may have come to employees knowledge in the
performance of their duties (Article 100 of the NPSL).

» Obligation to give undivided attention to duty (Article 101 of the NPSL).

* Receiving payment for speech and writing from persons and entities whose interest are affected by
the performance or non-performance of the employees’ duties (codes of conduct).

»  Accepting meals from the above mentioned persons or entities (codes of conduct).

Although there is no particular statement concerning use of official property in the present regulation,
Article 99 of the NSPL is regarded as covering this question. If an employee acts in a way that causes
discredit to the public in the use of officia property, disciplinary action may be taken against him/her.

There are specific requirements within the public service in addition to the general standards applicable to
al public servants. For example, tax officials are strictly prohibited from divulging or misappropriating
any secret which may have come to their knowledge in the performance of their duties. Furthermore, the
following specific guidelines are in place for public servants and politica leaders working at the
political/administrative interface (Article 102 of the NPSL):

» Personnel shall not solicit, or receive, or be in any manner concerned in soliciting or receiving any
subscription or other benefit for any political party or political purpose or engage in any political
activity as defined by rules of the NPA other than to exercise higher right to vote.

* No employee shall be a candidate for elective public office.
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* No employee shall be an officer, political adviser, or member with a smilar role of any political
party or political organisation.

Minimum standards of behaviour for the public service are stated in the NPSL (National Public Service
Law) and the codes of conduct established in each ministry and agency.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

* Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.
* Abuse of office or public trust.

Further prohibitions and restrictions imposed on public officials are stated in the NPSL as follows:

»  Prohibition of acts of labour dispute (Article 98).

» Prohibition of acts causing discredit to the public service (Article 99).

e Prohibition of divulging any secret which may have come to employees knowledge in the
performance of their duties (Article 100).

e Prohibition of holding two or more government positions simultaneously without authorisation by
law or orders, and prohibition of receiving compensation for additional government position even
with authorisation (Article 101).

» Restriction on political activities (Article 102 of the NPSL).

* Restriction on employment in profit-making enterprises (Article 103).

» Restriction on participation in other undertakings or business (Article 104).

IV. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

These include;

» Providing rules/guidelines/palicies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies and auditing/monitoring the selection procedures.

»  Ensuring that only published/appropriate selection criteria are considered in recruitment.

e Taking ethical considerationsinto account in the recruitment process. For examplein the course of
the interviews — which are part of the recruitment examinations for national public service — the
interviewers are required to evaluate the ethical standards of the applicants.

e Considering ethica behaviour in the performance appraisal. The employee's ethical behaviour
may be one dimension to be evaluated in the performance appraisal, which is developed in each
ministry and agency.

»  Conducting ethicstraining.

* Regular rotation or replacement of personnel.
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Special attention is given to officials, who are in charge of budget-execution, licensing and approval
affairs. They are discouraged from occupying their posts for along period.

b) Informing and training public servants on ethicsissues

Ethics training is executed by the NPA, a central personnel Agency, and each ministry and agency. Each
training course primarily consists of lectures and discussions of pertinent ethical issues. Lectures focus on
raising ethics awareness, and discussions on improving skills for ethical judgement. Training programmes
conducted by the NPA and each department are explained as follows:

e The NPA conducts inter-ministeria training courses for administrative officers according to their
grade, whose curricula include case studies in ethics awareness. Only those officials who are
recommended for training by their respective departments receive training. However, al Level |
employees (public servants who were appointed as the result of passing the Level | Recruitment
Examination) are required to attend theinitial training course upon their employment.

e The NPA aso offers a programme for administrative officers who are expected to become
ingtructors of ethics training for officials of their own departments, on how to conduct ethics
training.

e Each ministry and agency, under the guidelines of the NPA, provides ethics training in its own
training courses for administrative officers of each stratum/grade, according to their own schedule.

* The NPA developsteaching materias for ethics training, such as booklets and videos.

Public employees who have work-related ethical problems or dilemmas, may consult with Discipline
Management Officers of their ministries or agencies responsible for promoting discipline.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:

* ldentifying and reporting of conflict of interest situations, especialy in areas of post public
employment and receiving gifts and benefits such as fees, payments, and entertainment.

» Requiring reasons for administrative decisions.

*  Providing redress against administrative decisions.

e Setting standards for timeliness of responding to requests.

d) Disclosure policy

Disclosure of personal information (declaration of persona assets, financial interests) is required from
elected officials and members of the Cabinet. The following information is required to be disclosed when
they take up their position in the public service and on an annual basis:

» Assetsand liabilities.

e Loans

e Sourcesand level of income.
e Qutside positions.

The disclosed information is open to the public upon request. The purpose is to establish the politica

ethics of elected officials and members of the Cabinet by disclosing information -- such as personal assets
and liabilities -- to the public and therefore to contribute to the devel opment of demaocracy.
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The National Public Service Ethics Law will introduce a disclosure system for senior government officials.
It will require senior officials to report gifts with a value of more than 5000 yen received not from
individuals but from organisations, and very senior officials to report their transaction of stocks and their
income. Certain parts of the report on gifts received will be open to public upon request.

€) Proceduresto report misconduct/suspected corruption

Lega provisions define the procedure for public servants on how to expose wrongdoing committed by
public servants. There is no protection/safeguard provided for public servants who expose wrongdoing.
Neither procedures nor supporting institutions are in place for the public to expose misconduct committed
by public servants.

f) Internal control to support the improvement of ethical conduct in the public service

Thereisno internal control to support the improvement of ethical conduct in the public service.

g) Disciplinary proceduresin case of a breach of public service standards

When a public servant falls under one of the following cases (Article 82 of the NPSL), an employee may,
as disciplinary punishment, be dismissed, suspended from duty, suffer reduction in pay or areprimand:

*  When he/she has acted contrary to the National Public Service Law, National Public Service Ethics
Law or ordersissued thereunder.

»  When he/she has acted contrary to the duties of his/her position or has neglected hisgher duties.

*  When he/she is guilty of such misconduct as to render himself/herself unfit to be a servant of the
people.

Concerning availability of redress, the Article of 90 of the NPSL provides that the employee subject to
disciplinary punishment may file with the NPA only an objection such as an appeal for review or submittal
of a protest under the Law for Examination of Objections Against Administrative Acts. Article 92-2
provides that no lawsuit may be brought for its cancellation until after the NPA has rendered a ruling or a
decision on the said appeal or the protest submitted.

V. Scrutinising misconduct in the public service

a) Ingtitutionsand proceduresto investigate and prosecute misconduct

The principal investigative or ganisationsinvolved in anti-corruption efforts include:

« Police
« Public Prosecutors Office.

Police officers are the mgjor investigative force carrying out their duties within the jurisdiction of the
Prefectural Police concerned. According to the jurisdiction of the Police Act (Articles 4 and 5) the
National Public Safety Commission exercises administrative supervision over the National Police Agency
within its authority. While the Commission is under the jurisdiction of the Prime Minister, the Prime
Minister is not empowered to command or control the Commission directly. The Prefectural Public Safety
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Commissions exercise administrative supervision over their prefectura police by formulating basic
policies and regulations for the police operations. However, neither the Prefectural Public Safety
Commissions nor Prefectural Governors or elected assemblies may supervise individual case or specific
law enforcement activities of the Prefectural Police. (Article 38 of the Police Act). The National Police
Agency employs 1,405 police officers, 922 imperial guards and 5,323 civilians while 226,401 police
officers and 29,351 civilians are in service in the Prefectura Police. The national budget provides around
230 hillion yen for the National Police Agency and around 3,5 billion yen for the Prefectura Police in the
financial year 1999/2000 (1 April 1999 —31 March 2000).

Public prosecutors operate with jurisdiction over the whole public service. Public prosecutors are
empowered to both investigate and prosecute misconduct and corruption committed in the public service.
The Minister of Justice (who isacivilian) may control and supervise public prosecutors generaly in regard
to their functions. However, in regard to the investigation and disposition of individual cases, the Minister
of Justice may control only the Prosecutor-General. The Public Prosecutors Office Law grants the security
of tenure. Except for the cases regulated by the Act, no public prosecutor shall, against his’her will, lose
hig/her office, be suspended from the performance of hisher duties or suffer reduction of salary unless by
disciplinary action. Public prosecutors are empowered to bring suspected cases of corruption directly to
court. Currently 1,304 public prosecutors, 919 assistant public prosecutors and 9,134 assistant officers and
technical officers work for the public prosecutors offices. Their financial resource is about 105 billion yen
for the current financial year (1 April 1999 — 31 March 2000).

b) Institutionsin placeto perform independent scrutiny of the administration

In Japan, courts have the authority to judge legality of administrative dispositionsin specific cases. Courts
perform scrutiny of actions of the administrative organisations within certain limits. The following
requirements are necessary for courts to perform scrutiny of revocation lawsuits of administrative actions:

e The administrative actions come under administrative dispositions.
* Theplaintiff haslegal benefit in respect of his or her asking for revocation of the disposition.
e Thelawsuits are filed within the time period specified by the law.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics and anti-corruption policy

Asacentral personnel agency, the NPA isresponsible for basic standards for service discipline and matters
concerning disciplinary action. The Prime Minister, another central personnel agency, is also responsible
for matters concerning discipline, although in practice the Management and Co-ordination Agency (MCA)
plays thisrole. The NPA, defined by the NPSL, provides an annual report for the Diet and the Cabinet
concerning its activities. Matters concerning discipline are stated in the report.

The principal action and commonly used procedure in Japan to ensure the consistency of the government

ethics and anti-corruption measures is the analysis of systemic failures, trends in criminal and disciplinary
cases. No national ethics or corruption prevention plan has been devel oped.
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b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

The Nationa Personnel Authority has reviewed all aspects of human resource management including
ethics retention when necessary. If arevision requires an amendment in any law, the NPA recommends
amendments to the Cabinet and the Diet.
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KOREA

|. Thegeneral context for managing ethicsin the public service' in Korea

a) The principal ethics-related issues which have confronted the public service in Korea during the past
10 years, and especially within the past 18 months

The principal ethics-related issues are:

e Misconduct and wrongdoing related to civil petitions.
» Transparency in the administrative procedure.

b) Recent measuresto improve ethical conduct in the public service

These include;

 Amendment of the Public Service Ethics Act (11 June 1993): the registered property of senior
public officials (Grade 1 and above) shall be open to the public, and the authority of the Public
Service Ethics Committee is strengthened.

e Enactment of new laws, such as the Act on Special Cases concerning Forfeiture for Offences of
Public Officials (5 January 1995); Act on Disclosure of Information by Public Agencies (31
December 1996); Act on the Framework of Administrative Regulation (23 August 1997); Civil
Petitions Treatment Act (23 August 1997); Administrative Procedures Act (15 December 1997);
Act on Combating Bribery of Foreign Public Officials in International Commercial Transactions
(28 December 1998).

«  Government reorganisation and outsourcing to achieve asmall and efficient administration.

17. According to the National Civil Service Act, Korean public officials are classified into career service and non-
career service. The career service means officials who are appointed in accordance with their record of performance
and qualification, and whose status is guaranteed until their retirement. The categories of such officials are as
follows:

e General Service: technica and/or research affairs as well as administration in general, classified by
occupational groups and series of classes.

e Specia Service: judges, public prosecutors, diplomats, policemen, fire-fighters, military personnel,
professors and teachers.

e Technical Service: technical and skilled workers.

The non-career service includes elected officials and political appointees, contract personnel, etc.
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¢) Plansin preparation to address ethical issuesin the Korean public service

The following comprehensive anti-corruption measures are being discussed:

« Formulation of a code of conduct for public officials.

»  Protection of whistle-blowers.

* Requirement that public officials report any wrongdoing they witness.

e Confiscation of ill-gotten gains.

» Reduction of regulatory powers of public officias to lessen the temptation to offer bribes.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

The following values are enumerated as duties of Korean public officials:

* Fiddity.

*  Obedience.

e Kindness and impartiality.
e Confidentiality.

* Integrity.

* Dignity.

They are enumerated in the following legal documents:

e Congtitution of the Republic of Korea.

* Nationa Civil Service Act.

e Decree on the Service of National Officials.
e Public Service Ethics Charter.

b) How stated core public service values are communicated to public servants

The following forms are used:

e Core values are automatically provided when someone joins the public service.

* Any revisions of core values are distributed to all public servants.

e Core values are communicated through training of public servants such as job-training and in-
service training.

[11. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

Thereis no single code of conduct, but the standards of behaviour expected of public officials can be found
in many acts and decrees, al of which are available to all public officias. Standards cover the following
points:
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* Receiving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

» Useof officia property/facilities.

» Officia travel.

e Use of corporate credit cards.

*  Work outside the public service.

* Restrictions on post-employment.

e Specia conditions/permissions on movement from the public service to the for-profit sector.
* Involvement in political work.

There are no specific guiddines/requirements for public servants and political leaders working at the
politica/administrative interface.  There is one exception, however, for those working at the
political/administrative interface: the prohibition of political activitiesisloosely applied to them. Duties of
public officias stipulated in the National Civil Service Act and the Decree on the Service of National
Officials serve as their minimum standar ds of behaviour.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

* Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

e Abuse of office or public trust.

*  Abandonment of duties.

« Divulgence of officia secrets.

e Alteration of a public document, or drafting afalse one.

» lllega arrest and detention of citizens.

Further prohibitions and restrictions imposed on public officials by the Nationa Civil Service Act and
the Decree on the Service of National Officialsinclude the following:

» Prohibition of deserting office.

» Prohibition of engagement in lucrative business.

* Prohibition of political activities.

» Prohibition of collective actions (e.g. petitions through the joint signature for improvement of
public official’s own benefits).

» Restrictions on holding concurrent employment.

» Restrictions on the employment of retired officials in job-related private companies.

IV. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

These include:

* Providing rules/guidelines/policies for recruitment and promotion procedures.
e Basing recruitment and promotion on merit.
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e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

»  Ensuring that only published/appropriate selection criteria are considered in recruitment.

e Considering ethical behaviour in the performance appraisal: ethics-related elements such as
integrity and impartiality are accorded high importance in evaluating work behaviour.

Special attention is given to officials in positions particularly susceptible to corruption. For officials who
are engaged in prosecution, police, inspection, customs and tax, the obligation to report on their properties
annudly is applied to awider range of grades than other officials. They are also re-deployed regularly.

b) Informing and training public servantson ethicsissues

All public officias in the career service are required to take ethics training at the time of appointment and
promotion. Public officials in tax and inspection affairs take additional special training on ethics. The
training contains theories and case studies. The courses are provided by the Central Officials Training
Ingtitute (COTI), training agencies of various ministries such as the Tax Officials Training Institute
(TQOTI), and private professional training bodies.

According to the National Civil Service Act, public officials can request advice or counselling on their
work-related ethical problems and dilemmas from the Government Personnel Appeals Commission
(GPAC).

¢) Other measuresto promote high standards of conduct and assist prevention

Theseinclude;

« ldentification and reporting of conflict of interest situations, especially in areas of financial
management, post public employment, receiving gifts or benefits such as fees, payments, and
entertainment.

e Providing redress against administrative decisions.

e Setting standards for timeliness to respond to requests.

e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption
are disqualified/suspended from future tenderg/bids).

»  Specific controls on public procurement procedures.

d) Disclosure policy

Disclosure of personal information (declaration of personal assets, financial interests) is required from:

* Elected officials.

e Senior public servants (assistant minister level and above).

» Directors, deputy directors and auditors of government-invested institutions.

e Governor, Deputy Governor and Auditor of the Bank of Korea.

» Director of the Financial Supervisory Service.

e Presidents and auditors of the National Agricultural Co-operatives Federation, National Fisheries
Co-operatives Federation and National Livestock Co-operatives Federation, etc.

The disclosure requirements are more rigorous in the following particular sectors:
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*  Prosecution.

« Police.

¢ Customs administration.
e Tax administration.

The following information is required to be disclosed on an annual basis and when joining or leaving the
public service:

e Assetsand liabilities.

e Loans.
e Sources and level of income.
« Gifts.

Registered information is kept confidential except that of senior public servants (assistant minister level
and above) which is publicised in the official gazette (public bulletins). Only the Public Service Ethics
Committee has access to the confidential information for examining and detecting illicit enrichment.

€) Proceduresto report misconduct/suspected corruption

Legal provisions define the general procedure for exposing wrongdoing, and internal rules determine the
procedure within each organisation across the public service. Thereis no protection/safeguard available to
public servants who expose wrongdoing. For the public, special procedures are available, such as
complaint procedures, ombudsman, help desk, or telephone line to expose wrongdoing committed by
public servants.

f) Internal control to support the improvement of ethical conduct in the public service

Financial and management control is ensured by internal audit and inspection. Internal control, required by
law every 1 to 3 years, supports the improvement of ethical conduct in the public service. The
management of the agency that is audited, the President of the Republic and the Board of Audit and
Inspection (BAI) have access to the reports of the reviews. Interna control detects and corrects
misconduct and irregularities, and provides momentum for systemic improvements when necessary.
Follow-up mechanisms to implement recommended measures for systemic improvements are not required.

g) Disciplinary proceduresin case of a breach of public service standards

Disciplinary measures are classified into: dismissa with pension reduction, dismissal, suspension, pay
reduction, and reprimand. These are stipulated in the National Civil Service Act. The Government
Personnel Appeals Commission reviews the appeals made by public servants against disciplinary actions,
and the Commission’ s decision can be brought to administrative lawsuits if one disobeysiit.

V. Scrutinising misconduct in the public service

a) Ingtitutions and proceduresto investigate and prosecute misconduct

Bodiesin place investigating misconduct and corruption in the public service:
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e The Board of Audit and Inspection (BAI), under the supervision of the President of the Republic,
operates with jurisdiction over al public officials of centra and loca government. The
Constitution accords independence to the BAI in performing its duties (822 staff as of 1 July 1999).

* Public prosecutors operate with jurisdiction over al public officials. They retain independence in
dealing with specific cases (1207 prosecutors and 2153 staff as of 1 July 1999). Police officers
obey any officia order issued by the competent public prosecutors in a criminal case (94,840
policemen as of 1 July 1999).

» Auditorsinside each ministry (or agency); they are not independent.

Only public prosecutors can prosecute misconduct in court. No investigative or prosecuting bodies are
empowered to bring suspected cases of corruption directly to court.

b) Ingitutionsin placeto perform independent scrutiny of the administration

These include:

e Parliament/Parliamentary committee.
*  Ombudsman.

e Courtsfor judicial review.

The Board of Audit and Inspection.

There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities: citizens can submit petitions to scrutinising bodies for
correction of wrongdoing by public officials and/or for disciplinary measures.

The Board of Audit and Inspection performs external audit (this independent organisation reports directly
to the President of the Republic) for all affairs where public expenditure is used, once a year for centra
administrative agencies, and once every two years for other organisations. External audit reports are
published routinely.

V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics policy

The following ingtitutions are defined by legidation for co-ordination and management of government
ethics palicy:

e The Office for Government Policy Co-ordination (31 staff as of 1 July 1999) under the Prime
Minister.
e TheMinistry of Government Administration and Home Affairs (36 staff as of 1 July 1999).

The following actions are taken to ensure the consistency of the government ethics and anti-corruption
Measures:

» Using risk assessment to steer policy development for prioritising and sequencing ethics measures.

* Providing national guidance and/or a checklist to develop prevention strategies in organisations.

e Assigning a central office responsible for oversight of all ethics related measures, including
ensuring the consistency of legal regulations.
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No nationa ethics plan or nationa corruption prevention plan has been developed. Non-governmental
organisations such as the Citizen Coalition for Economic Justice (CCEJ) can be involved in the ethics
policy process through petitions.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

The Board of Audit and Inspection and the Prime Minister’s Office review and assess the effectiveness of
the preventive measures if the occasion arises. The oversight of Citizen Organisations (NGO) over the
activities of public servant and strengthened internal control can be considered as successful instruments
for corruption prevention.

The major impediments to further reducing corruption in the public service are:

* A weak sense of responsibility among public officials which is caused by frequent change in posts.
e The genera tendency of Korean people to prefer “mercy and harmony” to “strict implementation
of law”.
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LUXEMBOURG

|. Thegeneral context for managing ethicsin the public servicein Luxembourg*®

a) The principal ethics-related issues which have confronted the public service in Luxembourg during
the past 10 years, and especially within the past 18 months

The repercussions of what were known as “malfunctions’ in the Ministry of Health certainly made the
news in 1998 and 1999 in this field. Following a memorandum from the Commissioner for Hospitals on
the evidence of budgetary irregularities within the Department of Health, and the joint meeting on
22 January 1998 of two Parliamentary Committees (Health/Social Security, and Finance/Budget), the
Health Minister assumed political responsibility and resigned from ministeria office. On the same day, the
Chamber of Deputies set up a specia committee to analyse certain financial practices within the Ministry
of Hedth and, secondarily, various processes and procedures used by government bodies and
administrations. It submitted its final report on 26 March 1998.

b) Recent measuresto improve ethical conduct in the public service

One-off measures within the Health Department included:

e Imposition of disciplinary penalties on a senior public servant.
* Reorganisation of the ministerial department following an external audit.
e Appointment of an internal auditor.

Among the more wide-ranging measures:

e The Chamber of Deputies adopted the Act of 8 June 1999 (@) regulating the national Budget,
Accounts and Treasury; (b) amending the Act of 10 March 1969 establishing a General Finance
Inspectorate; (¢) amending the Act of 16 August 1966 (amended) on organisational arrangements
for the Treasury, the disbursement office (Caisse générale de I’ Etat), the local authority accounts
inspection service, and specific public bodies. Under the Act, a new department known as the
financial auditing directorate (Direction du contrdle financier) has been set up to audit the
commitment and payment of all government expenditure. Its auditors will verify that all internal
controls by government are properly carried out, hence the obligation for all ministerial
departments to introduce such procedures.

e The Act of 8 June 1999, passed by the Chamber of Deputies, relates to the organisation of the
Court of Auditors (Cour des Comptes). Its main purpose is to introduce stricter arrangements to
audit the use of financial resources allocated by government, in particular by extending the scope

18. The information relating to public servants also applies, mutatis mutandis, to loca authority (communal)
staff.
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of such arrangements to al public entities not subject by law to any other externa audit. As well
as examining the legality and regularity of revenue and expenditure, the Court of Auditors also
verifies the sound financial management of public funds.

e Under the Act of 31 May 1999, establishing a Grand Duchy police force and a general police
inspectorate, all existing police forces have been merged (gendarmerie and police) and a new
department has been set up to monitor police operations, one aspect of its remit being to investigate
criminal misconduct in the force.

e Theemphasisison improving the quality of internal administrative processes, and thereby helping,
inter alia, to make government more transparent. As early as January 1997, the Government Action
Plan for Administrative Reform had proposed, for instance, areview of internal proceduresin areas
such as correspondence, follow-up, archives and documentation, and a framework for assessing the
impact of new regulations (introduction of a compulsory impact assessment for any project
submitted to the Cabinet from September 1998 onwards).

To sum up, not only have measures been taken to improve and extend the auditing of government
expenditure but an additional effort is under way to enhance broad organisational arrangements throughout
government.

¢) Plansin preparation to address ethical issuesin the public service of Luxembourg

The statement by the new government on 12 August 1999 included the appointment of a citizen's
representative to look into complaints about government, together with improvements to the organi sational
side of government, with the establishment of a central unit to conduct public service audits, in
collaboration with the services concerned, and implement their recommendations.

As for the General Public Service Regulations, there are plans to make senior government officials more
accountable, enabling the supervisory authority to force them to take early retirement. The disciplinary
procedure will undergo reform, while the current Disciplinary Council will be given jurisdictional status
and will include, where possible, a staff representative.

With regard to legidation, the bill on embezzlement, destruction of official documents, misappropriation of
public funds, illegal financial interests and bribery, which also amends other legal provisions, is intended
to be a virtual rewrite of Section IV, Volume I, of the Penal Code: “Crimes and offences against public
order by public servants in the exercise of their duties or by ministers of religion in the exercise of their
ministry”, Chapter I11: Misappropriation of public funds by public servants (Article 240 and et seq.) and
Chapter 1V: Bribery of public servants (Article 246 et seq.), currently submitted for opinion to the Council
of State. The ultimate aim of the bill is dual, i.e. to improve the prevailing legidation (clarifying and
extending the target group) and to supplement it with definitions of new offences based on French criminal
law:

« Extension of the definition of bribery involving those in public office: the law now defines as afull
offence any approach by one or other party with a view to concluding a bribery agreement; the
definition of bribes has been extended; no distinction is made as to how bribes are offered, nor as
to whom they are offered; and there has been an increase in the types of corrupt conduct envisaged.

e Creation of new offences and procedural rules, with the introduction of six new offences, namely
trading of favours, retrospective bribery, pantouflage (post-employment in the private sector);
unwarranted granting of exemptions (corruption of workers); and bribery of Community/European
officias; for reference corruption of employees.
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II. Corevaluesfor the public service

a) Stating core valuesfor the public service

The Government Action Plan for Administrative Reform (January 1997) lists equality, neutrality and
continuity as principles inherent in the very nature of public service, together with more modern principles
such as:

e Accessihility.

»  Outreach.

e Simplicity.

e Transparency.
e Lessredtape.

b) How stated core public service values are communicated to public servants

Core public service values were communicated to public servants in the Government Action Plan on
Administrative Reform in January 1997. They are aso highlighted in further education courses on
administrative reform. They can be seen on the Internet site of the Ministry of the Civil Service and
Adminigtrative Reform (http://www.etat.lW/MFP).

¢) The statement on core public service values has not been revised in the last decade

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

Under the Act of 16 April 1979 on the Genera Public Service Regulations, and more specifically
Chapter 5 - Duties of a public servant (Article 9 et seq.), standards of conduct comprise the following
duties:

e Tocomply with the law and regulations, and the hierarchy.

e Tobe present, assiduous and watchful, without pursuing any another activity.
* To behonest.

e Tobediscrest, both in general and in a professional context.

* Toresdeinthevicinity of the place of work.

These expectations cover, for example:

* Receiving gifts and benefits such as fees, payments, entertainment.
» Useof official information.

o Officid travel.

»  Work outside the public service.

* Restrictions on post-employment (proposal).

e Involvement in political work.

» Obligation to reside in the vicinity of the place of work.

148



PUMA (2000)2/ANN

It should be noted that the General Regulations are supplemented/clarified with specific arrangements
applying to certain groups of public servants (e.g. magistrates, police or diplomatic corps).

b) Unacceptable conduct for public officials according to the law

Thetypes of conduct that are considered unacceptable are specified in the criminal legislation under the
following articles of the Penal Code:

Article 233.  When action contrary to the laws or (royal) orders of the Grand Duchy has been
planned, either in a meeting of individuals or bodies invested with any public authority, or by
delegation or correspondence between them, the culprits shall be punished.

Article 234.  If, by the means set out in the preceding article, action has been planned to prevent
the execution of a law or (royal) order of the Grand Duchy, the sentence shall range from six
months’ to five years' imprisonment.

Article 235.  If the civil authorities collude with the military forces or their leadersto plot against
the security of the State, the agitators will be punished.

Article236.  Public servants who agree to resign office with a view to preventing or suspending
the administration of justice or the accomplishment of alegal service shall be punished.
Article240. Public servants or officials, or persons providing a public service, who
misappropriate public or private monies, effects serving as such, official documents or belongings
entrusted to them either by virtue or reason of their office, shall be punished.

Article241.  Public servants or officials, or persons providing a public service, who wantonly or
fraudulently destroy or remove official documents entrusted to them shall be punished.

Article 242. If anyone removes or destroys criminal evidence or proceedings, or other papers,
records, documents or effects contained in the public archives, registries or depositories, or handed
over to apublic depository as such, the public servant who isin charge of the depository and guilty
of negligence shall be punished.

Article243. Public servants or officials, or persons providing a public service, who
misappropriate public funds by ordering to be paid, demanding or receiving what they know is not
due or exceeds what is due in duties, taxes, contributions, monies, income or interest, wages or
salaries, shal be punished.

Article245.  Public servants or officias, or persons providing a public service who, either
directly or through an intermediary or fictitious documents, take or receive any interest whatsoever
in documents, contracts, enterprises or companies which they were, a the time, fully or partialy
administrating or supervising, or affairs which they were responsible for authorising payment of or
winding down, shall be punished.

Article 246.  Public servants or officials, or persons providing a public service, who accept bribes
or promises or receive gifts or benefits in return for an act required by their duties or work, and
which may be just but is not subject to payment, shall be punished.

Article247.  Public servants or officials, or persons providing a public service who, in return for
bribes or promises, gifts or benefits, in the exercise of their duties take unjust action or abstain
from the action required of them, shall be punished.

Furthermore, the General Public Service Regulations, and more specifically Article 10.2, state that public
servants may hot solicit, accept or be promised from any source, either directly or indirectly, any materia
benefits, which once accepted might place them in conflict with the obligations and prohibitions imposed
on them by the laws and regulations, in particular the Public Service Regulations.
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IV. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

The following are used:

» Therearerules/guidelines/policies for recruitment and promotion procedures.

* Recruitment and promotion are based on merit.

e The openness of selection procedures is ensured by publishing recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

e Only published/appropriate selection criteriaare considered in recruitment.

* Ethical considerations are taken into account in the recruitment process. Article 2 b) and ¢) of the
Act of 16 April 1979 setting out the Genera Public Service Regulations states that “no person is
taken into public service as a public servant if he/she does not: b) enjoy civil and politica rights,
¢) display the necessary moral integrity”.

No specia attention is given to officials in positions particularly susceptible to corruption.

b) Informing and training public servants on ethical issues

During the induction period, all newly appointed public servants attend a compulsory course given by the
central training body, the Nationa Institute of Public Administration (INAP), in which the focus is on
ethics awareness, in particular during the course on “Regulations’ (which explains the leading Public
Service Regulations to al trainees, regardless of the public service group they have joined). INAP aso
provides voluntary further-training courses openly intended to raise ethics awareness. Further training
includes a specia course on “Public servants: rights and responsibilities”.

There are no specia arrangements to provide public servants with guidance on resolving their work-related
ethical problems and dilemmas.

¢) Other measuresto promote high standards of conduct and assist prevention

These include;

« ldentifying and reporting conflict-of-interest situations. Article 10.2 of the Act of 16 April 1979
setting out the General Public Service Regulations states that a public servant may not solicit,
accept or be promised from any source, either directly or indirectly, any material benefits which
once accepted might place him in conflict with the obligations and prohibitions imposed on him
under the laws and regulations, in particular the Public Service Regulations (see above).
Article 15.2 of the same Act states that public servants who, in the exercise of their duties, are
obliged to give a decison on matters in which they may have a personal interest likely to
jeopardise their objectivity must inform their supervisors.

» Requiring reasons for administrative decisions.

e Providing redress against administrative decisions.

e Setting standards for timeliness of responding to requests: under the administrative procedure, the
absence of any response from the administration for a specific length of time means that an
application has been turned down, subject to appeal before the administrative courts.
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* Anti-corruption provisionsin bids for public contracts;
e Specific controls on public procurement procedures.

d) Disclosure policy

Disclosure of personal information is required of all public servants. An annual declaration is required of
any remunerated outside activity in the private sector with the exception of those listed under 82, indent 2,
Article 14 of the Act of 16 April 1979 (amended) setting out the General Public Service Regulations
(Ministerial Regulation of 13 April 1984, Mem. A, 1984, p. 499). Exemptions thus include scientific
research; the publication of work or articles; artistic activities; and trade union activities. The relevant
Minister then forwards these declarations of remunerated outside activities to the Cabinet, with a copy to
the Ministry of the Civil Service.

€) Proceduresto report misconduct/suspected corruption

Under Article 23 (2) of the Penal Code, any officia authority, public officia or public servant who in the
exercise of their duties learns of a crime or offence must report it to the State Prosecutor without delay,
along with any relevant information, reports or documents. No special protection or safeguard is available
to public servants who expose wrongdoing. Where the public is concerned, there is no specia procedure
for reporting wrongdoing by public officials. However, the Government coalition agreement of
12 August 1999 provides for the appointment of a citizens' representative to look into complaints from
citizens about public authorities.

f) Internal control to support the improvement of ethical conduct in the public service

There is currently no internal control, but 1 January 2000 will see the entry into force of the Act of
8June 1999 (a) regulating the national Budget, Accounts and Treasury; (b) amending the Act of
10 March 1969 establishing a General Finance Inspectorate; (¢) amending the Act of 16 August 1966
(amended) on the organisational arrangements for the Treasury, the disbursement office (Caisse générale
de I’ Etat), the local authority accounts inspection service, and specific public bodies. Under the Act, anew
department, known as the financial auditing directorate (Direction du contrdle financier) has been set up to
audit the commitment and payment of all government expenditure. Its auditors will verify that all internal
controls by government are properly carried out, hence the obligation for all ministerial departments to
introduce such internal auditing procedures.

0) Disciplinary proceduresin case of a breach of public service standards

While Article 56.1 of the Act of 16 April 1979 setting out the General Public Service Regulations states
that responsibility for disciplinary investigations lies with the supervisor and the Disciplinary Council,
Article 51 stipulates that no disciplinary action can be taken until public servants have been alowed to
present their case. They are entitled to access to the documents relating to their case as soon as the
investigations have been completed. They then have ten days to submit their comments and request further
investigation.

The supervisor forwards the case, with comments, to the authority referred to under Article 52, paragraph 1

which stipulates that the right to impose penalties lies with the authority that has power of appointment,
except in the case of minor penalties which may also be imposed by the relevant member of government
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and head of department, respectively. Unless it is decided to close the matter, the relevant authority can
either impose a minor penaty (listed under Article 47, points 1, 2 and 3 below), or forward the matter to
the Disciplinary Council, if it considers that the facts established by the investigation constitute the kind of
misconduct that requires astiffer penalty.

Article 59 set out the rules on appointments to the Disciplinary Council, and its composition. It is worth
noting that the authority invested with disciplinary powers may, following an opinion from the
Disciplinary Council, either impose the penalty proposed by the Council, impose a lesser penaty or
dismissthe case.

Article 54 sets out possible means of appeal before the administrative courts for public servants subject to
one of the disciplinary measures mentioned below.

Article 47 of the same General Rulesliststhe following disciplinary penalties:

e Warning.
e Reprimand.
* Fine

« Appointment of special staff commissioned to complete, at the public servant’s expense, the work
that he has failed to complete.

e Trandfer.

e Suspension of biennial increases.

» Delayed promotion.

* Demotion.

e Temporary disqualification from office.

e Immediate retirement for professional incapacity or moral discredit.

* Dismissal.

V. Scrutinising misconduct in the public service

a) Ingtitutions and proceduresto investigate and prosecute misconduct

Currently, Article 56.2 of the Act of 16 April 1979 on the General Public Service Regulations stipul ates
that supervisors are to launch an investigation when they are given evidence that public servants have
failed in their duties. It also stipulates that the investigation must never be conducted by the public servant
who has detected the misconduct, nor the one who may have to pass judgement. The governmental
declaration of 12 August 1999 states that the conditions in which disciplinary procedures take place are
going to change and that a service specialising in the investigation of disciplinary cases throughout
government is scheduled to be set up.

Corruption is not only a disciplinary offence but also an offence under criminal law. The rules applying to
the prosecution of offences, as set out in the Code of Criminal Investigation, therefore apply. The Public
Prosecutor’s Office can ingtitute proceedings. It is independent, although placed under the administrative
supervision of the Ministry of Justice. The police responsible for criminal enquiries (police judiciaire)
under the supervision of the examining magistrate have authority to investigate crimes and criminal
offences and collect proof. The Public Prosecutor’s Office has authority to bring directly before the courts
any suspected cases of corruption; investigative bodies do not have this authority.
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b) Ingitutionsin placeto perform independent scrutiny of the administration

These are;

e Parliament/Parliamentary Commission
* Independent/external auditors reporting to elected bodies such as Parliament
e Courtsfor judicial review.

Pending the entry into force on 1 January 2000 of the Act of 8 June 1999 on the organisation of the Court
of Auditors (see Section 1) the current Chamber of Auditorsis responsible for auditing the execution of the
State budget which isthe responsibility of the executive. To that end, it has aright to audit in advance any
payment by the ministry authorising the expenditure and must ensure that there are no budget overruns (ex
ante auditing). It should be noted that its powers of inspection are confined to the legality and regularity of
the expenditure and do not extend to assessing either the grounds for or the timeliness or usefulness of
government expenditure. If the Chamber of Auditors does not accept the legality or regularity of an item
of expenditure, it can refuse payment. If the minister authorising the expenditure considers the refusal to
be unfounded, he may put the matter to the Cabinet, which will not take a decision but may give an
opinion. If the disagreement persists, the matter goes before the administrative tribunal which will settle
the dispute. In addition, the Chamber of Auditors has to comment on the general government accounts
submitted to the Chamber of Deputies for approval (ex post auditing).

There are procedures'mechanisms available to bring misconduct to the attention of bodies exercising

independent scrutiny of public service activities: these are criminal procedures set out in the Code of
Criminal Investigation. All external auditors' reports are systematically published.

V1. Co-ordination and self-assessment

a) Co-ordinating and managing the government ethics or anti-corruption policy

No ingtitution has been assigned to co-ordinate and manage the implementation of the government ethics
policy.

b) Assessment of the effectiveness of measures promating ethical conduct and preventing misconduct

No reply
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MEXICO

I. Thegeneral context for managing ethicsin the public servicein Mexico

a) The principal ethics-related issues which have confronted the public service in Mexico during the
past 10 years, and especially within the past 18 months

Disparity between public and private sector wages is decreasing through recent plans of the federal
administration. Thereis aso better awareness of action taken by the administration.

b) Recent measures and plansin preparation to improve ethical conduct in the public service

Several amendments and additions have been made to the Federal Criminal Code of 1931 throughout the
years, the last ones in May 1999. The National Development Plan 1995-2000 and the Programme of
Modernisation of the Public Administration 1995-2000 contain several lines of action to address ethical
issuesin the Mexican public service.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

Article 47 of the Federal Law of Responsibilities of Public Servants establishes such values. Furthermore,
the Mexican Federal Congtitution establishes guarantees for all individuals which may not be restricted or
suspended, except in cases and under conditions established by the Constitution itself, thus protecting all
personsindividually or asagroup.

Other articles in the Constitution establish: the right to choose an occupation; the free expression of ideas;
the right to address petitions to the authorities; the right not to be judged by special laws or tribunals; that
no law can have retroactive effect; the inviolability of person, family, domicile, papers or possession
except by means of a legally based ruling from a competent authority; conditions for detention and
imprisonment; basic rules for criminal process; and prohibition of confiscation of property except in
special cases. Furthermore, Mexican citizens enjoy a number of specia rights within which the right to
petition the authoritiesis expressy established.

The Organic Law of the Federal Public Administration also sets rules in regard to efficiency,
decentralisation, deconcentration, administrative simplification, and investigation of conduct of public
servants, which may require the identification of administrative responsibility and the necessity for
sanctions. These functions are assigned to the Ministry of Comptrollership and Administrative
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Development which is also in charge of receiving and registering the Patrimonial Declaration that all
public servants are obliged to present yearly.

b) How stated core public service values are communicated to public servants

All public servants are aware of core values through the above-mentioned law, which was duly published
in the Official Bulletin and printed by the above-mentioned Ministry of Comptrollership, so copies are
plentiful and obtainable at no cost. Therefore, it is available to all public servants. Every state has similar
laws and official bulletins where core values are published. Each state of the Mexican Republic has its
own laws, mainly based on those applied in Mexico City (Federa District) applicable within their own
territorial jurisdiction. Nevertheless, federa laws such as the Constitution -- and in matters in which the
federa tribunals are competent -- the Federal Criminal Code and others, are applicable throughout the
whole territory of the Republic.

c) Revisonsof the statement of core public service values

The National Development Plan 1995-2000 dates from 1995, the Programme of Modernisation of the
Public Administration 1995-2000 from 1996. Public servants across the administration and the public
were involved in the development of these programmes. Several consultation fora were organised among
public servants and representatives of the private sector in order to gather their opinions.

[11. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

There is a statement of the standards of behaviour expected of public servants. These expectations cover
the following points:

* Recelving gifts or benefits such as fees, payments, entertainment.

» Useof official information.

e Useof official property/facilities.

» Officid travel.

*  Work outside the public service.

» Restrictions on post-employment.

»  Special conditions/permissions on movement from the public service to the for-profit sector.

e Involvement in political work.

» Lobbying (which isforbidden for ayear after the end of public service, as well as other activities).

There are specific guidelinesrequirements in addition to the general standards applicable to al public
servants. These regulations are issued in every ministry or entity and through labour conditions in
contracts. In each Secretariat (Ministry) “regular” public servants are subject to Genera Working
Conditions, a printed ruling which specifies their rights and obligations. The “confidence” or trustworthy
officials are subject to individual contracts which also contain their rights and obligations. There are
specific guidelines for public servants and political leaders working at the political/administrative
interface. The Federal Law of Responsibilities of Public Servants sets these obligationsin full (article 47).
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Minimum standar ds of behaviour for the public service are stated in the Federal Law of Responsibilities
of Public Servants.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

Partiality in official decision-making.

Abuse of office or public trust.

The Federal Penal Code establishes (in Title Ten) which actions by public servants congtitute a crime and
defines and punishes the following:

Unlawful exercise of public service.

Abuse of authority.

Caalition (an aliance or a union) of public servants to take measures against alaw or regulation or
to prevent its execution, or to resign their positions in order to suspend or impede public
administration in al its branches.

Undue use of attributions and faculties, such as unduly granting public service concessions or
permits for exploitation, profiting or use of properties belonging to the Federation etc.
Misappropriation by a public servant if — in the norma course of duties related to taxes,
contributions, rentals, interests, salary or income — he/she (directly or indirectly) demands money,
values, services or any other advantage which he/she knows not to be due or in a larger amount
than permitted by law.

Intimidation.

Abuse of the exercise of functions.

Traffic of influence.

Corruption.

Embezzlement.

[licit enrichment.

Title Eleven of the same Code also establishes that actions by public servant to impede the administration
of justice, and undue exercise of aright, congtitute crimes. Further prohibitions and restrictions are
imposed on public officials by the OAS and OECD conventions on corruption.

IV. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and detect

misconduct

a) Measures used by human resources management to promote an ethical environment

Theseinclude;

Providing rules/guidelines/policies for recruitment and promotion procedures.

Basing recruitment and promotion on merit in general terms, but there are exceptions.

Taking ethical considerations into account in the recruitment process, such as verifying data
regarding lack of responsibility (checking whether the entrant has a criminal record and whether
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he/she has been found incompetent according to the Federal Law of Responsibilities of Public
Servants).

» Considering ethical behaviour in performance appraisal , such as verifying data regarding lack of
responsibility (checking whether the public servant has been found incompetent according to the
Federal Law of Responsibilities of Public Servants).

Special attention is given to officials in paositions particularly susceptible to corruption: in the areas of
public procurement, customs and tax administration. Public servants in these areas are audited and re-
deployed regularly.

b) Informing and training public servants on ethicsissues

Public servants are trained and informed on ethics issues in training courses oriented to medium and upper
levd officials that take placein every ministry and its subordinate agencies. These courses are compulsory
for al public servants and vary in accordance to the tasks or position of the public servants, but they
mainly focus on raising awareness.

Public servants may ask for help and/or advice from the Ministry of Comptrollership and Administrative
Development (SECODAM), as well as from the Control’ s Internal Office (OIC) in each ministry or in its
subordinate agencies, to solve their work-related ethical problems and dilemmas.

¢) Other measuresto promote high standards of conduct and assist prevention

These include;

e ldentification and reporting of conflict of interest situations, especially in areas of financial
management, post public employment, receiving gifts or benefits such as fees, payments,
entertainment, or in other cases such as authorising the employment in the public service of
someone who has been disqualified by afinal resolution of a competent authority (Article 47 of the
Federal Law of Responsihilities of Public Servants).

* Requiring the release of internal information related to ethical conduct and possible transgressions.

* Requiring reasons for administrative decisions.

e Providing redress against administrative decisions.

»  Setting standards for timeliness for responding to requests.

e Specific controls on public procurement procedures.

* Risk assessment of the areas susceptible to misconduct.

* Anti-corruption provisions in bids for public contract.

Other measures are stated in the Federal Law of Responsibilities of Public Servants. For example a person
may be temporarily disqualified for employment or a commission in the public service (Article 33 of the
Law). When one disposition has a bearing on another law it is customary to state “other measures as
established” or “in further terms as established” by such and such alaw, whether those conditions or terms
actualy exist or not. Thisisnecessary to ovoid contravening another ruling.

Mexico's public procurement procedures are established in the Law of Acquisitions and Public Works
which regulates al issues related to public procurement and includes provisions on circumstances that
make suppliers and contractors ineligible to participate in future tenders, definitely or for a certain period
of time. The Law also defines who cannot be considered for bids in public procurement procedures,
including:
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* Reatives or persons who have a persona or business connection with public servants involved in
the procurement procedure.

e Public servants themselves, and companiesin which a public servant is a member or associate.

»  Persons, companies or any of their affiliates in an activity which, by its nature, may be in conflict
with the contract under consideration.

e Those who -- by themselves or through affiliates -- elaborate judgements, appraisals or valuations
for the solution of controversies between entities and suppliers.

This Law also establishes specific controls on public procurement procedures through the intervention of
the Genera Comptroller in any part of the process. All documents and information related to any
procurement procedure are kept for aperiod of five years.

d) Disclosure policy

Disclosure of personal information (declaration of persona assets, financial interests) is required from
elected officials, senior public servants and all other public servants. Disclosure requirements are more
rigorous concerning spouses assets. The following information is required to be disclosed on an annual
basis and when joining or leaving the public service:

. Assets and liabilities.

. Loans.

. Sources and level of income.
. Outside positions.

. Gifts.

The disclosed information is confidential and is used only by a competent court order to determine illicit
enrichment.

€) Proceduresto report misconduct/suspected corruption

Lega provisions define the procedure for exposing wrongdoing. There is no protection/safeguard
availableto public servants who expose wrongdoing. For the public, special procedures are available, such
as complaint procedures, help desk, telephone line and internal control offices to expose wrongdoing
committed by public servants.

f) Internal control to support the improvement of ethical conduct in the public service

In genera terms, severa internal control methods are related to ethics and are oriented to control financial
and budgeting activities, human resources management and management in general. They are based on
reports, questionnaires and/or auditing. Internal control supports corruption prevention efforts by enabling
management to detect irregularities, identifying procedural problems and providing specific
recommendations. Both general and specific guidelines from the reports produced through the permanent
control programmes are used in the formulation of policies to prevent misconduct by public servants. The
follow-up mechanisms used are those related to specific audit cases and areas of permanent monitoring
programmes. Internal control isrequired by law and by general policy. In principle, it is constant.
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g) Disciplinary proceduresin case of a breach of public service standards

The disciplinary procedures are defined in articles 49 to 78 of the Federal Law of Responsibilities of Public
Servants. The administrative sanctions range from private or public summons, private or public
admonishment, suspension, destitution, and economic sanction to temporary disqualification from holding
employment or acommission in the public service.

V. Scrutinising misconduct in the public service

a) Institutions and proceduresto investigate and prosecute misconduct

Bodiesin place investigating misconduct and corruption in the public service:

* Aninvestigative body operates with jurisdiction over the whole public service.

* An investigative body operates with exclusive jurisdiction over one or a defined range of public
service organisations.

* Aninvestigative function existsinside individual public service agencies/departments.

The Federal Law of Responsibilities of Public Servants establishes these bodies functions and places
responsibility with the Ministry of Comptrollership and Administrative Development (SECODAM). The
Minister of Comptrollership or head of this department is responsible to the President of the Republic.

Bodiesin place prosecuting misconduct and corruption in the public service:

e “Procuraduria General dela Republica” (PGR)
e “Procuraduria General ddl Distrito Federal” (PGDF)

e State Procuradurias, through their various branches (equivalent of the Attorney General’s offices
in other countries)

The heads of these bodies are accountable, respectively, to the President of the Republic, the Governor of
Mexico City and each of the governors of the 31 states. The PGR has over 16,000 staff members, the
PGDF has about 10,000. Only the Procuradurias are empowered to bring directly suspected cases of
corruption before a court.

b) Institutionsin placeto perform independent scrutiny of the administration

e Parliament/Parliamentary committee.

* Independent/external auditors reporting to elected bodies such as Parliament.
e Courtsfor judicial review.

* Independent office of ethics.

The Chamber of Deputies undertakes an annual revision of the public budget. 1f the Chamber of Deputies
does not approve the budget, it does not become effective and the previoudy authorised budget remains
valid. The annual external audit (by an independent organisation reporting to an elected body such as
Parliament) coversfinancial and managerial areas. Externa audit reports are published routinely.
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V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics and anti-corruption policy

The Ministry of Comptrollership and Administrative Development (SECODAM), a department of state
defined by legidation with over 2000 employees and officials, is assigned to co-ordinate and manage the
implementation of the government ethics policy. The SECODAM provides an annual report to the
government on the state of ethicsin the public service.

The following actions are taken to ensure the consistency of the government ethics and anti-corruption
measures:

* Analysing systemic failures, trends in criminal and disciplinary cases.

» Providing national guidance and/or a checklist to develop prevention strategies in organisations.

e Assigning a central office responsible for oversight of all ethics-related measures, including
ensuring the consistency of legal regulations.

A nationa ethics strategy as well as a national corruption prevention plan has been developed. These are
declared in administrative documents such as the National Plan of Development 1995-2000 and the
Programme of Modernisation of the Public Administration 1995-2000. Further sources are the Federd
Law of Responsihilities of Public Servants and the Law of Acquisitions and Public Works. This strategy
requires diagnosis, citizen participation, administrative decentralisation and evaluation of public
management and ethical behaviour of civil servants at the organisational level, all of which are supervised
by the Ministry of Comptrollership and Administrative Development. Non-governmental organisations
were not involved in the preparation and implementation of ethics policy.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

All administrative units in the federa administration must submit reports on progress made under the
Programme of Modernisation of the Public Administration, at least every six months. Measures
considered as successful instruments for corruption prevention are auditing, inspections and evaluations,
al of which give similar results. New information technologies are currently being used to systematise
public services. For example the Ministry of Comptrollership used the Internet while developing the
Compranet system which is intended to publish bids or tendering procedures for selling goods or effecting
services to the government. This system is based on the Internet and gives details of every step up to the
granting of a contract, plus a special procedureto follow in cases of complaint by any of the participants.

Major impediments to further reducing corruption in the public service include: the level of salaries,

promation practices, and the lack of career stability in the public service (alaw to establish a career civil
serviceis under consideration).
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NEW ZEALAND

I. Thegeneral context for managing ethicsin the public servicein New Zealand

a) The principal ethicsrelated issues which have confronted the public service in New Zealand during
the past 10 years, and especially within the past 18 months

The relative fragmentation of the State sector since the mid-1990s through re-structuring, devolution of
responsibility for employment, and greater autonomy a agency level, has meant that processes for
acculturation and socialisation (concerning awareness and understanding of principles, conventions, and
practice, including ethical values and standards) are not uniform or consistent. During the past 10 years
there has been much greater activity at the interface between the public and private sectors, through
contracting out, consultancy work, and partnership arrangements, leading to the importation of private
sector anal ogues, and an emphasis on business values and standards.

The reforms of the past 10-15 years have sharpened the distinctions between the role of ministers of the
Crown, and the role of chief executives of departments. The application of contract-like instruments has
contributed to a reinterpretation of the notion of ministerial accountability, and some reordering of values.
At the political level, with changes to the electora process and an increase in the number of
parliamentarians, there has been apparent change in the relationship between citizens and their elected
representatives, leading to the not uncommon observation that standards of conduct in public life (and
ethical values and standards) have “fallen”. However, the importance of leadership and modelling at the
political level for the maintenance of ethical values and standards in public management is generally
recognised in New Zealand.

So, the issues rel ate to:

»  Competition between “traditional” public service values and “ new public management” ones.

* Absorbing new values, and new ways of working, through heightened interaction with the private
sector.

* Changesin the understanding of accountability and responsibility.

* A perceived absence of strong leadership and modelling at the political level.

» Fragmentation of the core public service, with a consequent lessening of “control” in the
maintenance of standards.

b) Recent measuresto improve ethical conduct in the public service

By and large the reforms were concentrated on improving efficiency, effectiveness, and accountability.
They were not motivated by a particular concern with any loss of integrity in the public service as awhole,
or by breaches of ethica standards. Any loss in confidence and trust related more to matters of
competence, than to matters of stewardship, honesty, or trustworthiness.
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The measures that have been employed to sustain ethical conduct (initiated at a central agency level) have
related to:

Pre-emptive controls — codes of conduct, communication of expectations (of standards of
conduct).

Integrative controls — incorporation of standards into performance management instruments,
promulgation of guidance material, etc.

Diagnostic controls — evaluation of chief executive performance, and departmental performance
assessment (particularly in matters of organisational integrity), and occasional reviews and audits.
Interactive controls — incorporation of ethicsrelated content into conferences, leadership
initiatives (such as public statements), and encouragement of dialogue across departmental
boundaries.

¢) Plansin preparation to address ethical issuesin the public service of New Zealand

These include:

The use of an ethics framework to help determine where and how efforts should be directed.
Re-publication of guidance material.
Refinement of audit and eval uation methodol ogy.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

Thereis no single document that contains a succinct statement of core public service values. In most cases
the values are implied, or expressed through principles (as, for instance, in the Public Service Vision
Statement, or in the Public Service Code of Conduct).

The set of “core values’ or of commonly held beliefs are concerned with:

Justice and fairness.
Responsibility and integrity.
Openness and accountability.
Efficiency and effectiveness.
Stewardship and guardianship.

Put another way, they may be expressed as honesty, reciprocity, and fairness.

b) How stated core public service values are communicated to public servants

Core public service values are not communicated generally in any centralised or systematic manner. Nor
do departments necessarily have planned induction programmes that incorporate statements of “core’
public service values, or ongoing education and training programmes to communicate and reinforce “core”
public service values (as distinct from departmental-specific values), though some of them do.
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1. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

There are statements of expectations (of standards of conduct) for chief executives and statements of
expectations of performance by departments. A Public Service Code of Conduct (setting minimum
standards of conduct) applies to al employees of the core public service. An elaboration of these
expectations is expressed in the Principles, Conventions and Practice Guidance Series (first published by
the State Services Commission in 1995), a reference work for all public servants. Chief executives of
government departments have responsibility for setting standards for their own employees, for issuing
departmental codes of conduct, standard setting, discipline, and generally setting the tone to suit the nature
of the department’ s business.

In most cases, these expectations specifically cover the following points:

* Receiving gifts or benefits such as fees, payments, entertainment.

* Useof official information.

* Useof official property/facilities.

» Officid travel.

e Use of corporate credit cards.

e Work outside the public service.

e Restrictions on post-employment.

e Special conditions/permissions on movement from the public service to the for-profit sector.
* Involvement in political work.

There is a general code of minimum standards (the Public Service Code of Conduct), and guidance
materia (Principles, Conventions and Practice Guidance Series), and from time to time attention may be
focused on specific issues, such as frequent aeroplane flyer bonus points but departments issue their own
guidelines (about expected standards of conduct) and directions to staff.

Thereis no special guidance for public servants and political leaders working at the political/administrative
interface, but the Cabinet Office Manual (issued and maintained by the Cabinet Office) provides a basis for
such guidance, and the Principles, Conventions and Practice Guidance Series also serves as areference in
this area.

b) Unacceptable conduct for public officials according to the law

Apart from the normal criminal codes, the only offences that apply specifically to all public officids are
contained in the Crimes Act 1961. These relate to:

e Judicia corruption (s.100).

e Bribery of ajudicial officer (s.101).

e Corruption and bribery of aminister of the Crown (s.102).

e Corruption and bribery of amember of Parliament (s.103).

e Corruption and bribery of alaw enforcement officer (s.104)

e Corruption and bribery of an official (s.105)

e Corrupt use of officia information (s.105a)

» Useor disclosure of personal information disclosed in breach of s.105A (s.105B)

163



PUMA (2000)2/ANN

Corruption includes active, passive, direct, indirect and attempted corruption. The Public Finance Act
1989 (s.76) and the Public Finance Act 1977 (s.109) contain offence provisions related to the proper use of
and management of public money. Some departmental officers (for instance, in the areas of inland
revenue, defence, corrections, customs, and police) are subject to particular statutes.

IV. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

These include;

» Providing rules/guidelines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

»  Ensuring that only published/appropriate selection criteria are considered in recruitment.

It is not possible to specify how, or whether, ethica considerations are taken into account in the
recruitment or the promotion processes. In the areas of police, customs, debt management, border control,
and so forth, special attention is given to measures to avoid corruption and any possibility of corrupt
practices developing.

b) Informing and training public servants on ethicsissues

Some departments have induction programmes, but training and education on matters of ethics and ethics
issues are mostly informal. Communication and transmission of public service ethical values and
standards (as distinct from business-oriented values and standards) is rarely compulsory and not
generalised. The tendency is for any attention in this area to be directed toward avoiding undesirable
behaviour, rather than promoting desired behaviour. More attention is now being given to active
promotion following some recent high public profile concerns.

Thekind of guidance, advice, counselling or consultation available to public servants to resolve their work-
related ethical problems and dilemmas varies. Mostly it involves reference to in-house persons (managers,
legdl staff and human resources personnel) for assistance. There are no designated ethics officers. Some
organisations have help desk lines, but this is an exception rather than a rule. The State Services
Commission is sometimes called on to provide advice, counselling, or guidance on ethics issues.

¢) Other measuresto promote high standards of conduct and assist prevention:

These include:

* ldentification and reporting of conflict of interest situations, especially in areas of financial
management, post public employment, receiving gifts or benefits such as fees, payments and
entertainment.

» Requiring reasons for administrative decisions.

*  Providing redress against administrative decisions.
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»  Setting standards for timeliness for responding to requests.

e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption
are disqualified/suspended from future tenderg/bids).

e Specific controls on public procurement procedures.

There is no uniform or centraly driven promotional effort. Each department is free to develop its own
ways of transmitting organisational values and standards and building organisational culture. The
socialisation processes (including education and training) vary from department to department, and
linkages between ethical conduct and performance management are sometimes not explicit. Because
human resources management is the prerogative of departments, there is considerable variation in method
and approach throughout the public service.

d) Disclosure policy

There is no requirement for al public employees to complete a declaration or make a statement of
interests, pecuniary or otherwise. However, there is a responsibility (implied or otherwise) for employees
to declare actual, potentia or apparent conflicts of interest in a given situation. In some cases - such as for
chief executives, very senior managers within the public service, and specialist occupations (e.g. debt
management, contract management, etc.) - there is arequirement to make declarations of interest.

Ministers of the Crown are required to make annual declarationsin aregister of interests. Where a conflict
may arise, all members of Parliament are expected to declare private and personal interests (make a public
statement, or withdraw from debate or voting).

€) Proceduresto report misconduct/suspected corruption

Interna rules define the procedure within each organisation across the public service. There is no
whistleblower protection law for public servants who expose wrongdoing as such, but the principle of
action in the public interest - as incorporated in employment law - provides protection against
recrimination, victimisation, etc. For the public, specia procedures are available to expose wrongdoing
committed by public servants, including complaint procedures (specific to each department, rather than
general), ombudsman, help desk and telephone line (in some cases only).

f) Internal control to support the improvement of ethical conduct in the public service

Internal control isin place to support the improvement of ethical conduct in the public service to a limited
extent. The reinforcement of organisational culture - through codes, guidance material, leadership,
modelling, example-setting, €tc. - is the main interna control. Critics have suggested that many controls
are directed at ingtitutionalising norms rather than internalising them. Structure, division of responsibility,
internal checks and audits, external reporting and external audits, and accounting systems all support the
proper use of public resources and the management of public funds.

Interna control is required by general policy. Internal control reviews are made regularly and the reports
of the reviews are available to the public. Follow-up mechanisms to implement recommended measures
for systemic improvements are required through assessments and reviews (including self-reviews) by a
central agency, by reports to aresponsible minister, and more publicly through parliamentary committees.
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g) Disciplinary proceduresin case of a breach of public service standards

Disciplinary measures range from reprimand to dismissal or disgualification from public office. The
sources of these measures are legislation and agency documents. Legal redressis available to challenge the
employer’s decision.

V. Scrutinising misconduct in the public service

a) Institutions and proceduresto investigate and prosecute misconduct

The principal investigative or ganisations involved in anti-corruption efforts include:

e Central agencies, such as State Services Commission.

e TheAuditor-General.

e The Serious Fraud Office.

* Police.

e Special bodies (such as commissions of inquiry) to investigate allegations of corruption or misuse
of public office.

Principal bodiesin place prosecuting misconduct and corruption in the public service:

e Serious Fraud Office.
« Police

When they have established a prima facie case, certain investigative and/or prosecuting bodies are
empowered to bring suspected cases of corruption directly to court.

b) Institutionsin placeto perform independent scrutiny of the administration:

Theseinclude;

e Parliament/Parliamentary committee.

* Independent/external auditors reporting to elected bodies such as Parliament.
e Ombudsman.

e Courtsfor judicial review.

o State Services Commission.

The areas covered by externa audit (audit by an independent organisation reporting to elected bodies such
as Parliament) include the following: compliance and performance, accounting standards, financia
reporting, management systems, matters of integrity, etc. External audits are made at least annually, and
external audit reports are published routinely.
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V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics and/or anti-corruption policy

There is no ingtitution assigned to co-ordinate and manage the implementation of the government ethics
policy.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

Agreed expectations and standards are assessed routinely as part of a wider assessment of departmental
performance. This assessment is conducted by the State Services Commission and covers matters of
organisational integrity. The assessment is not particularly concerned with individual conduct, which is a
responsibility of each departmental chief executive. The frequency of assessments varies.

The New Zedland Public Service enjoys a low level of incidences of corruption. However, it is not
possible to ascertain what influences are the most effective in maintaining relatively high levels of
responsibility among public employees.

The increased autonomy of departments, greater decentralisation and devolution, and reliance on private

sector partnerships and involvement (through contracting out and so forth) are factors which may place
some strain on the low level of corruption in the public service.
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NORWAY

I. Thegeneral context for managing ethicsin the public servicein Norway

a) The principal ethicsrelated issues which have confronted the public service in Norway during the
past 10 years, and especially within the past 18 months

« Allegations of "palitical appointments’ to public offices (i.e. appointments made by the party in
power) on the basis of politica afiliations, often contrary to the nominations made by the public
administration).

e The return to civil service positions of officials after serving in political positions (especialy
Minister or State Secretary) and the employment by private companies or organisations of former
civil servants with key knowledge to the prejudice of the public interest.

» Lack of transparency: insufficient disclosure of documents.

b) Recent measuresto improve ethical conduct in the public service

Norway ratified the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions on 18 December 1998. This convention has been implemented into Norwegian law
by extending the dready existing provisions in the General Civil Penal Code regarding bribery of public
officials to also include bribery of foreign public officials and agents of foreign public enterprises.

¢) Plansin preparation to address ethical issuesin the Norwegian public service

With regard to the second point under |.a. above, there are plans to propose some restrictions, but at this
point it is somewhat unclear what they will be. Although nothing is decided yet, they are not expected to
be very far-reaching or drastic. In a more general way, there are plans to build an ethics infrastructure in
line with the OECD Recommendation of 1998, and to develop a training programme for ethical problem
solving.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

The following values are listed in legal literature on administrative law and, on this basis, in an officia
report published in 1993 on public service ethics:

«  Wefare and growth.
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¢ Freedom.

e Equality and justice.

* Co-determination and co-influence.
e Security under the law.

» Efficiency.

In addition, the following set of valuesis found in a number of official documents, such as various kinds of
officia reports:

e Loyalty.

e Impartidity.

* Factuality/objectivity.
» Transparency.

o Legdlity.

Asindicated above, the core values for the Norwegian public service are not expresdy stated in legislation
or quasi-legislation (regulations, codes of conduct, etc.), although the purpose of administrative legidation
is often to promote or safeguard such values. The core values are taken for granted and referred to in
various kinds of officia documents (reports from the ministries to Parliament, annual reports of the
Ombudsman, etc., and aso in the background documents pertaining to legidation). Some directorates
have issued value statements that are distributed among employees and to the public.

b) How stated core public service values are communicated to public servants

The following forms are used:

» Corevalues are automatically provided when someone joins the public service.
e They are provided when someone takes up a position in a different public service organisation.

Core values are normally communicated in these two ways, but there is no uniform way of doing so.
Values are communicated in connection with various forms of training (induction training and other
training), but usually in a cursory or ad hoc manner, i.e. there is seldom a special session devoted to values.

¢) The statements on core public service values have not been revised in the last decade

The Public Service Ethics Report of 1993 does not involve any revision in respect of core public service
values. The report quotes a standard textbook on administrative law which lists and elaborates the values
that the public service is expected to promote (see Section |l.a. above). Thelist is not exhaustive, and the
report emphasises that "it is not possible to provide a complete survey of the norms, objectives and values
that can be associated with administrative activities'. However, the report does touch upon some of the
generally recognised public service values besides those mentioned above.

[11. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

Standards of behaviour expected of public servants are generaly stated as requirements in the relevant
legislation, regulations, circulars or other documents stressing or amplifying the following points:
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* Receiving gifts or benefits such as fees, payments, entertainment.
* Useof official information.

» Useof official property/facilities.

» Officid travel.

e Use of corporate credit cards.

*  Work outside the public service.

* Involvement in political work.

Certain minimum standards of behaviour for the whole public service are laid down in the Public
Adminigtration Act (10 February 1967) relating to procedure in cases concerning the public administration.

Furthermore, there are specific guidelines/requirements for some groups, e.g. public procurement
officials, tax and customs officials and health personnel. The Public Procurement Act of 1992 (which is
currently being revised) is a codification of requirements of the Agreement on the European Economic
Area regarding public procurement. In addition, there are various kinds of regulations containing ethical
guidelines for central government procurement (whereas the Public Procurement Act applies to al public
procurement). The Civil Service Act (Section 23) contains a legal basis for government agencies to lay
down more specific rulesin the form of regulations when needed. Such regulations are in place for the tax
and customs officials. In addition to the legal provisions, the customs service has a set of ethica
guidelines which is incorporated into a textbook that is used for training customs officials. For medical
practitioners there is the Act of 1980 Relating to Medical Practitioners, and a new Act Relating to Health
Personnel was recently passed in Parliament and is expected to enter into force in early 2001 (because
extensive regulations must first be implemented).

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

» Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.
* Abuse of office or public trust.

Moreover, the Civil Service Act (4 March 1983) provides the legal framework for the employment of civil
servants - appointed by a ministry, agency or other body - and senior civil servants — appointed by the
King-. The Act lays down a number of non-criminal sanctions that apply to misconduct that is not
classified as a criminal offence.

IV. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct
a) Measures used by human resources management to promote an ethical environment

These include:

*  Providing rules/guidelines/policies for recruitment and promotion procedures.
e Basing recruitment and promotion on merit.
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e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

»  Ensuring that only published/appropriate selection criteria are considered in recruitment.

e Taking ethical considerations into account in the recruitment process. certain virtues or qualities of
candidates (e.g. teamwork spirit/co-operative attitude) regularly enter into the total assessment of
their suitability for a position.

e Considering ethical behaviour in the performance appraisal. For example, Norway has a pay
system for senior managers based on a performance appraisal that includes an interview every year,
where ethical behaviour may be included, although it is not a compulsory part, and probably not
very often made a part of theinterview.

Special attention is given to officials in positions particularly susceptible to corruption in the areas of
public procurement and tax administration:

* With regard to public procurement, the individual agency may give specific rules or guidelines
regarding procurement beyond what is mentioned under 1ll.8) above. This is done by many
agencies, especialy the larger ones with considerable costs involved. The Ministry of Labour and
Government Administration is currently working on a common governmenta policy regarding
public procurement that will also include ethical guidelines.

» Thereareaso specific regulations relating to tax officials aimed at avoiding corruption.

b) Informing and training public servants on ethicsissues

As indicated above under 11.b), public service core values are sometimes taught when people join the
public service and when they take up a different position. Besides, ethics is a topic in some management
training courses. As of today, there is no centrally organised or implemented ethics training, information
or counselling. The Civil Service Handbook lays down that each agency (ministry or subordinate agency)
is responsible for carrying out systematic development work aimed at strengthening the ethical
consciousness and good administrative practice within its sphere of responsbility. However, it is not
known to what extent this is done in each and every agency. The Directorate of Public Management
(Statskonsult) offers an ethics course that agencies or individua civil servants may sign up for on a
voluntary basis. Some agencies arrange their own ethics seminars or workshops, using their own personnel
or externa trainers or consultants. It is possible, however, that ethics work is not carried out fully to the
extent that the Civil Service Handbook requires.

There is no specific central ingtitution (office or the like) responsible for guidance, advice, counselling or
consultation to help public servants resolve their work-related ethical problems and dilemmas. In line with
the above-mentioned requirement in the Civil Service Handbook and in other relevant documents, it is
considered a managerial responsibility to address ethical problems of this kind. Since public service ethics
in general terms is the responsibility of the Ministry of Labour and Government Administration, this
ministry has some responsibility for equipping managersto carry out their responsibility in the ethics field.
In order to help the managers, the Ministry plans to build an ethics infrastructure and develop a training
programme for ethical problem-solving.

¢) Other measuresto promote high standards of conduct and assist prevention

These include;
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« ldentification and reporting of conflict of interest situations, especially in areas of receiving gifts or
benefits such as fees, payments, entertainment.

» Requiring reasons for administrative decisions.

*  Providing redress against administrative decisions.

e Setting standards for timeliness for responding to requests.

e Anti-corruption provisions in bids for public contract (e.g. companies found guilty of corruption
are disqualified/suspended from future tenderg/bids).

e Specific controls on public procurement procedures.

d) Disclosurepalicy

Disclosure of personal information (declaration of personal assets, financial interests) is required from
public procurement and tax officials. The following information is required to be disclosed when these
officialsjoin the public service or when their relevant circumstances change:

* Assetsand liabilities.

e Sourcesand level of income.
e Qutside positions.

» Gifts.

*  Previous employment.

The disclosed information is confidentia; only the employer has accessto it. The main purposeisto avoid
conflicts of interest and detect illicit enrichment.

€) Proceduresto report misconduct/suspected corruption

Thereis no special procedure or obligation for public servants to report misconduct or suspected corruption
committed by public servants. Public servants who expose wrongdoing have no right to protection, but
they may be granted anonymity pursuant to provisions in the Public Administration Act of 1967 and the
Freedom of Information Act of 1970.

f) Internal control to support the improvement of ethical conduct in the public service

There is no specific institution within the Norwegian public service responsible for supporting the
improvement of ethical conduct in the public service. However, Norway does have ordinary management
control and financial control.

g) Disciplinary proceduresin case of a breach of public service standards

The following disciplinary measures are used in the public service:

e Written reprimand.

e Lossof seniority for aperiod from one month to two years.
» Demationto alower grade (permanently or temporarily).

e Summary discharge.

e Dismissal.
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The disciplinary procedures are regulated by the Civil Service Act of 1983. Legal redress is available,
firstly, in the form of appeal to the ministry concerned, or to the King in Council when the decision
regarding the disciplinary measure was made by the ministry. The civil servants and senior civil servants
may take the decision to court and the court will decide on the legality of the appeal body’s decision.

V. Scrutinising misconduct in the public service

a) Institutions and proceduresto investigate and prosecute misconduct

The investigation and prosecution of corruption follow the rules generally applicable to crimina
investigation and prosecution. The prosecuting authority is independent of the Government and
Parliament, and has powers to initiate, suspend and terminate an investigation or prosecution. An
investigation can be initiated where there are reasonable grounds to inquire whether a crime has been
committed, and will normally be terminated or suspended where thereis alack of sufficient proof to indict.

Norway gives corruption high priority, and it is likely that cases related to corruption will be investigated
and prosecuted on a case by case basis. The anti-corruption unit at @KOKRIM (the National Authority for
Investigation and Prosecution of Economic and Environmental Crime) consists of specia investigators and
asenior public official who are specidistsin thefield of internationa corruption.

b) Institutionsin placeto perform independent scrutiny of the administration

These include:

e Parliament/Parliamentary committee.

* Independent/external auditors reporting to elected bodies such as Parliament.

*  Ombudsman.

e Courtsfor judicid review: the National Insurance Court for national insurance cases.
« Directorate of Public Management.

Audits by the Office of the Auditor General cover both financial management - on an annual basis - and
performance management on an ad hoc basis. The reports of the Office of the Auditor General are
published routinely.

V1. Co-ordination and self-assessment

a) Co-ordination and management of the government ethics or anti-corruption policy

The Ministry of Labour and Government Administration is the central organisation responsible for co-
ordinating and managing the government ethics policy. As indicated above, Norway gives a high priority
to combating corruption and the establishment of GKOKRIM (see above under V. a.) in 1989 bears witness
to this. The Director General of Public Prosecutions has determined that corruption cases be given a high
priority. Norway’s measures in the ethics and anti-corruption fields are not so formaised and systematic.
Norway has not developed a national corruption prevention plan/strategy in the sense of a wider
government policy on anti-corruption.
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b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

There is no special procedure in place for assessing the effectiveness of measures promoting ethical
conduct and preventing misconduct. Nevertheless, TKOKRIM does examine criticaly its operations in
connection with their corporate activity plan. Generally, corruption is not considered a major problem in
the Norwegian public service and detection is regarded as the most successful instrument for corruption
prevention. FKOKRIM sees no major impediments to further reducing corruption in the public service

174



PUMA (2000)2/ANN

POLAND

I. Thegeneral context for managing ethicsin the public servicein Poland

a) The principal ethics-related issues which have confronted the public service in Poland during the
past 10 years, and especially within the past 18 months

In 1989, Poland began making very far-reaching changes to the political system. The introduction of
democratic and market-oriented reforms and the decentralisation of State authority through the
establishment of self-government made administrative tasks more difficult compared with the previous
system. New phenomena have emerged in Poland such as unemployment, poverty, change in property
ownership, economic restructuring, inefficiency and the necessity to reform social welfare, health care and
itsrelated social insurance system, the free market of goods and capital, freedom of international trade, etc.
The co-ordination and completion of tasks now require that employees of public administration possess the
skills to solve completely new problems. On the other hand, society focuses more and more attention on
the officials who take decisions and settle the matters that should be governed by law and regulations, and
who act in the public interest.

Radical changes - such as the aboalition of the rules of central management, implementation of a multiparty
system, development of the ingtitutions for professional, loca self-government - have put employees of
public administration in Poland in a troublesome situation that is full of conflicts and for which they were
not prepared.

In the discussions on public administration, such terms as “public interest”, “social justice’, “freedoms of
citizens’, “public service” (civil service) are permanently used. Yet, the criteria for the establishment of
new meanings for those terms have not been prepared either in legislation or in the judiciary. The activity
of a public administration employee often oscillates between the requirements of four areas. law, morality,
professionalism, and organisation. The requirements in those four areas often conflict in which case the
public officials resolve the problems independently. Problems of loyalty, dilemmas of responsihility,
conflicts of interest, requirements for transparency are still new issues for the magjority of public officias.
In addition, the low social prestige of public officials as a profession is the result of the communist regime
period when public administration served for the party machine interest and not for the society. A further
problem is the disproportion between the level of salariesin the public sector and the private sector.

In the past 18 months, the management of public affairs has been accorded special importance by the
following:

e The set of values which characterise a democratic State were specified in the new Constitution of
Poland (2 April 1997) which came into force on 17 October 1997.

* The set of legidation to implement the administrative reform came into force on 1 January 1999.
This resulted in the devolution of certain tasks of the State for execution by the local self-
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government bodies at regiona (voivodship) and local (poviat) levels, following the constitutional
principles of subsidiarity and social solidarity.

The reform of systems for managing health care, social security and national education started after
1 January 1999.

A modern and competent public administration corpsis being established. Methodsto achieve this
include the new recruitment procedures for civil servants and assessment procedures for public
officials which encourage and reward attitudes based on ethical values of a democratic society and
professionalism approach according to civil service law came into force on 1 July 1999.

b) Recent measuresto improve ethical conduct in the public service

In the past ten years, the following actions were taken:

For values defined in the Constitution (adopted on 2 April 1997): identification of basic values held
by the civil service (Art. 153) and ban on combining political and administrative functions (Art.
103).

For organisational solutions. separation of politically neutral central offices which report to
Parliament and not to the Government (stated in the Constitution); specifying those positions in
State administration the staffing of which is influenced by a change of the Government (Act on
Organisation and Mode of Work of the Council of Ministers, 8 August 1996); appointing a
Parliamentary Committee for Ethics by the Sgim, i.e., the lower Chamber of Parliament (Sgim
Resolution of 17 July 1998); establishing police teams to counteract corruption in 1997;
establishing an institutionalised control system at the ministry level on 1 January 1997, at the
Ministry of Finance focused on fighting against misconduct of tax officialsin co-operation with the
public prosecutor’s offices and police.

In the sphere of congtitutional rights and freedoms of public servants: limitations on freedom of
economic activity by public officials (Act on Limitations on Engaging in Economic Activity of 25
July 1992, replaced by the Act on Limited Economic Activity of 21 August 1997); limitations on
politica rights (the right to go on strike, membership in political parties, manifesting political
beliefs and following one's political beliefs while performing duties, al referred to in the Civil
Service Act of 18 December 1998), limitations on the right to privacy (obligation to present
property declarations, obligation to present information to be included into the open register of
benefits, referred to in the Act on Limited Economic Activity); and limited freedom on practising a
profession and pursuing professional activity including a ban on performing tasks contradictory to
public service, aban on taking up activities and tasks contradictory to public service (Civil Service
Act), a ban on seeking employment for two years in units dealing with the same affairs as the
office in question (Act on Limited Economic Activity), and a ban on nepotism (Loca Self-
government Staff Act of 22 March 1990; the Civil Service Act).

In the sphere of administrative procedures: withdrawal of a civil servant during investigations
which deal with higher rights and duties, and withdrawing a given unit from an ongoing
investigation, where property interests of its manager are involved (amendments to regulations
dealing with withdrawing a civil servant or a unit from an ongoing administrative case, (Code of
Administrative Procedures); securing impartiality and objectivity in selection of contractors for
economic actions funded with public resources (Public Procurement Act, 10 June 1994).

In the sphere of law enforcement and penal procedures. defining new types of acts as
infringements (apart from accepting a bribe, protection fee and breach of service), namely profiting
from money laundering, impeding or obstructing public tenders, abusing public trust (Penal Code,
6 June 1997); introducing into the procedure the institution of a witness incognito and a “crown”
witness, a purchase and dispatch controllable by police in the course of an investigation against
corruption; alowing access to information on balance and turnover records in bank accounts
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owned by persons guilty of corrupt acts (Banking Law, 29 August 1997); introducing the legal
protection of personal data of citizens (Personal Data Protection Act, 29 August 1998).

¢) Plansin preparation to address ethical issuesin the Polish public service

These include:

e Initiating work on the ethical code for customs services (by the Main Office of Customs).
» Initiating work on the code of ethics for employeesin government administration (by the Office of
Civil Service).

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

Principa civil service values are regulated by Article 153 of the Constitution (2 April 1997) and in Article
1 of the Civil Service Act (18 December 1998). They are:

* Professionalism.

e Honesty.

o Impartidity.

» Political neutrality.

Such values are phrased in other legal documents:

* Act on Employeesin State Offices (16 December September 1982).

e Supreme Chamber of Control Act (23 December 1994).

e Act on Limited Economic Activity by Persons Performing Public Functions (21 August 1997).

e The Labour Code Act (26 June 1974, with later amendments), especially Part IV, Chapter Il on
employees’ duties.

* Regulations concerning the work of the Chancellery of the Sgm, which congtitute an Annex to
Regulation no. 21 by the Head of the Chancellery of the S§m (20 August 1996).

All the above regulations concern exclusively State civil servants at the central level and do not apply to
loca government staff. The Constitution clearly states that the values apply to the civil service corps.
They do not bear the character of a declaration, nor are they included in the text of the oath spoken by
persons who enter the civil service corps. The Local Self-government Staff Act (22 March 1990) requires
that self-government officials comply with the law, keep State and official secrets, inform the organisations
and citizens, and behave kindly and properly in the office and outside while on duty.

b) How stated core public service values are communicated to public servants

Core vaues are automatically provided when someone joins the public service. Before taking up
employment, public servants are familiarised with the respective regulations contained in the lega acts
referred to above, as well as the work regulations of the office where a given employee starts employment.
In many offices (though not in all), employees must sign a declaration confirming their knowledge of
regulations concerning all employees duties, including those containing a list of ethica values. The
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statement of core values is part of the employment contract/document only in the Supreme Chamber of
Control (a supreme audit ingtitution, reporting directly to Parliament). There are training courses (also
training on the job) concerning core values related to employment in the public administration, as indicated
inlega acts.

c) Revisonsof the statements on core public service values

The statements on core public service values were last revised in 1994 (revision of the Supreme Chamber
of Control Act), 1997 (the Constitution of the Republic of Poland) and 1996-98 (the Civil Service Act).
The process of administrative reform in Poland has not been concluded yet. Since 1 January 1999, a
particularly important role in the State administration system has been played by local self-government
bodies, for which no official list of core values has been developed.

Taking into account the status of legal acts defining core values for public administration (the Constitution
and the highest level legal Acts), the reformulation of such declarations involved Members of Parliament
with some input from invited experts in different fields, including expertsin ethical matters. The only way
to involve the public in the process of formulating declarations on values was a common referendum on
accepting or rejecting the draft of the new Constitution as a whole after it had been passed by Parliament.
It is possible to say, then, that in practice no consultations with society as awhole took place in this case.

1. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

In Poland there is no single document for all employees in the public services. Standards of behaviour for
public servants are defined in three basic legal Acts, which regulate the status of employees in public
administration:

e The Civil Service Act (18 December 1998).

e TheAct on Employeesin State Offices (16 September 1982).

e TheAct on Limited Economic Activity by Persons Performing Public Functions (21 August 1997),
referred to as the anti-corruption Act.

In addition, there are number of regulations dealing with particular groups of employees in the public
services. They are contained in other Acts dealing with particular ingtitutions or services (e.g., the Supreme
Chamber of Control Act, the Customs Service Act, the State Security Office Act, etc.) and service support
(i.e. regulations on organisation) for particular offices.

Some very general statements dealing with the issues related to ethica values are contained in the
Commune Self-government Act (13 March 1990) and in the Local Self-government Staff Act (22 March
1990):

» Before assuming their responsibilities, Commune Deputies take an oath: “I solemnly swear as a
Deputy to work for the benefit and well-being of the commune borough, always act in accordance
with the law and interests of the commune borough and its inhabitants, honestly and with dignity
represent my constituency, take proper care of their affairs and take all necessary efforts to fulfil
the commune’ s borough tasks.”

e Deputies cannot take additional employment or accept donations which might undermine their
constituency’ strust in their honesty while performing their duties.
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» Deputies cannot engage in economic activity by themselves or jointly with other persons, use
community property or manage any such activity or act as representatives or plenipotentiaries in
the managing thereof; nor can they be members of managing, audit or review authorities; nor can
they act as trade plenipotentiaries on behalf of companies of commercial law with participation of
the commune legal persons, or economic entities, where such persons participate. Election or
nomination of a Deputy to such positions of authority isillegal.

» Self-government officials are obliged to comply with the law, keep State and official secrets,
inform properly the organisations and citizens, and behave kindly and properly in the office and
outside while on duty.

The standards of behaviour expected of public servants cover the following points:

» Recelving gifts or benefits such as fees, payments, entertainment.
» Useof official information.

e Useof official property/facilities.

» Officid travel.

*  Work outside the public service.

e Involvement in political work.

Specific guidelines'r equir ements (defined in service support) cover:

* Employeesin State offices in management positions.

» Legal advisors (Principles of Ethics for Legal Advisors established by the National Council of
Lega Advisors).

* Judges and prosecutors.

* Employeesin customs services.

e State Security Office officers.

* Policeofficers.

»  State Labour Inspection inspectors.

e Environmental Protection inspectors.

»  Sanitary Control inspectors.

»  Supreme Chamber of Control employees.

e Chief accountants and expert auditors.

Specific guidelines for public servants and political leaders working at the political/administrative
interface concern persons holding top management positions (ministers and deputy ministers) and
Members of Parliament (Limited Economic Activity by Persons Performing Public Functions of 21 August
1997, and Act on Performing the Parliamentary Deputies and Senators Duties of 9 May 1996). In
addition, the State Tribunal Act (26 March 1982) allows for prosecution before the Tribunal of personsin
those positions who abuse their responsibility or authority. From 1982 to 1990, the Act was not applied in
practice; but after the change of the palitical system which occurred in 1990, the State Tribunal began to
exercise its authority, and settled cases related to abuse of authority or responsibilities by ministers and
officials holding top positions in administration. What is more, for some groups of employees who are not
members of the civil service corps, there is an additional requirement to withdraw from party membership
(e.g., the auditors).

In Poland there is no single document to cover all employees in public services. Minimum standar ds of
behaviour for the public service are contained in a number of various legal Acts:

e TheCivil Service Act (18 December 1998).
e TheAct on Employeesin State Offices (16 September 1982).
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e TheAct on Limited Economic Activity by Persons Performing Public Functions (21 August 1997).

e ThelLocd Sdf-government Staff Act (22 March 1990).

e The Supreme Chamber of Control Act (23 December 1994).

* The Legal Advisors Act (6 July 1982). (It is different from the Principles of Ethics for Lega
Advisors, which isinternal regulation of the Legal Advisors Society).

e The State Security Office Act (6 June 1990)

e The Labour Code Act (26 June 1974, with later amendments), especially Part IV, Chapter Il on
employees’ duties.

* Regulation by the Council of Ministers on the rights and duties of chief budget accountants, State
budget units, State budget enterprises and supplementary domestic activity (2 May 1991).

* Regulations concerning the work of the chancellery of the Sgm, which constitutes an Annex to
Regulation no.21 by the Head of the Chancellery of the Sgim (20 August 1996).

Comparison of standards of behaviour for employees in government administration and local self-
government administration, as set forth in legidation:

Local Self-
Duties of public administration employees Gqunment government
Administration L .
Administration
Follow the Constitution and other legal regulations X X
Protect the interests of the State X
Protect human rights and citizens rights X
Take care of individual citizens' interests X X
Manage public resources efficiently X X
Perform tasks:
e Impartialy X X
*  Honestly X X
« Efficiently X
«  Rapidly X
e Conscientiously X
Observe the obligation of State and business secrecy X X
Upgrade professional knowledge X
Behave with dignity on and off duty X X
b) Unacceptable conduct for public officials according to the law
State Self-
. — Local Self-
A C Civil Administragovernment
Bans contained in legidation Servantst tion 9 Boards govgtrngmt

Employees | Members®
Ban on evading or abusing the law X X X X
Ban on holding trade union positions X
Ban on establishing or participating in political X
parties
Ban on combining employment in the civil service X X
with a Deputy’ s mandate
Ban on nepotism in employment X X X X
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Ban on following political sympathies or interests X X X X
Ban on manifesting palitical beliefs X X

Ban on participating in strikes or actions of protest X X

Ban on accepting material profitsin connection with X X X X
performing official duties

Ban on taking up additional employment X X X X
contradictory to basic duties or detrimental to trust

Ban on taking up employment outside the public X X X X
service without seeking prior consent from manager

Ban on revealing State or business secrets X X X X
Ban on following individual or group interests X X X X
Ban on indecent behaviour in and out of the office X X X X

! Concerns persons holding management positionsin the civil service
? Concerns persons hol ding management positionsin local Self-government administration

The following kinds of specific misconduct are defined for public officials by criminal legisation:

Active, passive, direct or indirect corruption of public officials/corruption committed by public
officials.

Partiality in official decision-making.

Abuse of office or public trust.

Fal se statements or testimony.

Impeding or obstructing public tenders.

Profiting from money laundering.

Failure to observe the obligation of State and business secrecy.

Further prohibitions and restrictions are imposed on public officials by other legislation. On the
grounds of the Act on Limited Economic Activity by Persons Performing Public Functions (21 August
1997), civil servants holding management positions in government and local self-government
administration are bound by the following bans on:

Membership in internal bodies of companies.

Seeking employment or performing other activities with companies which might evoke suspicion
of partisan or interest-driven attitudes.

Membership in internal bodies of co-operatives, except for governing boards of housing co-
operatives.

Membership in governing boards of foundations pursuing economic activity.

Holding more than 10% of stocks or shares that would exceed 10% of initial capital in each of the
companies concerned.

Engaging in economic activity alone or jointly with other persons, or managing such activity. This
ban does not cover production activity in agriculture (involving vegetable or animal production)
generated by afamily farm.

Taking up employment with an entrepreneur within one year (in some cases two years) after the
holding of a position in the public service, or performing a function that affected that entrepreneur,
if a given public servant performing the function was involved in adjudicating individual cases
concerning that entrepreneur.

On the grounds of the Act on Employees in State Offices (16 September 1982) public servants employed
with the State administration are bound by the following bans on:
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Employing in a State office their own spouses or relatives up to the second degree, or relatives to
thefirst degree of a State administration employee, in case a reporting relationship were to come to
exist between them.

Taking up additional employment without seeking prior consent from the manager.

Participating in strikes or other actions which interfere with the normal functioning of the office or
participating in actions contradictory to duties of a servant employed with the State administration.

V. Institutions and proceduresto promote high standards of conduct, and to prevent and detect

misconduct

a) Measures used by human resources management to promote an ethical environment

Theseinclude;

Providing rules/guidelines/policies for recruitment and promotion procedures.

Basing recruitment and promotion on merit.

Ensuring the openness of sdection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

Ensuring that only published/appropriate selection criteriaare considered in recruitment.

Taking ethical considerations into account in the recruitment process. verifying honesty (checking
that the person has never been convicted) by checking records in the Central Register of Convicted
Persons.

Considering ethical behaviour in the performance appraisal.

Special attention is given to officials in positions particularly susceptible to corruption, working in the
following areas: public procurement, tax administration, customs administration, and audit of budget
ingtitutions and of public services. The measures used are the following: redeployment of employees,
changing areas of activity and enhanced internal controls.

b) Informing and training public servants on ethicsissues

The following kinds of training are given:

In the civil service: Director generals of officesin government administration are trained on ethical
ways to manage public affairs.

At the Supreme Chamber of Control: regular training offered to all employees; obligatory training
in ethics for all newly employed staff members.

In the customs service: the basic obligatory training is adapted to deal with customs issues related
to ethics (recognition of ethical and unethical conduct, building professional awareness).

In the tax service: training incorporated into an offer developed by specialised providers (e.g.
National School of Public Administration).

There is no single organisation specialised in guidance, advice, counselling or consultation targeted at
public service employees. For all professona ethicsrelated matters, employees may address their
managers, legal and organisational units, or personnel units. In addition, since mid-1997 the Civil Service
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Bulletin provides information to al employees in public administration, among other, on ethics in the civil
service, through articles, commentaries and interviews.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:

» ldentifying and reporting conflict of interest situationsin the area of receiving gifts or benefits such
as fees, payments, entertainment.

« Audit reports of the supreme chamber of control.

» Requiring reasons for administrative decisions.

»  Providing redress against administrative decisions.

e Setting standards of timeliness for responding to requests.

e Anti-corruption provisionsin bids for public contract.

»  Specific controls on public procurement procedures.

d) Disclosure policy

Disclosure of personal information (declaration of personal assets, financia interests) is required from
elected officials, senior public servants, all civil service corps members, Supreme Chamber of Control staff
members and those involved in managing audits, and local self-government administration staff members.

Disclosure in the form of declarations signed by employees in public services concerns personal property
and property covered by common ownership as a result of marriage. Employees must supply information
on: possessed monetary assets, real estate, stocks and shares in Commercial Code companies as well as
property acquired by way of tendering from the State Treasury or another State legal person, a commune or
an association of communes. The declaration must also cover information on the running of economic
activity and performing functions in companies or co-operatives. Such declarations are confidentia in
character and kept for six years.

Persons holding political positions of nominated in the government administration (members of the
Council of Ministers, secretaries and under-secretaries of State, heads of central offices and Voivodes and
vice-Voivodes, i.e., representatives of the Government administration at the regional level) are obliged to
supply information for the open Register of Gains. The register includes information on all positions and
commercial activities which entitle one to accept material gains, as well as on professiona activity
classified as self-employment, on facts of providing materia support to a public activity run by the
information provider, on donations the value of which exceeds 50% of the lowest pay, on domestic and
foreign visits unconnected with currently performed duties, on other gains obtained and shares of
foundations, companies and co-operatives, even if ho monetary remuneration is involved. Such facts are
communicated to the National Election Committee no later than 30 days after. Once ayear the information
quoted in the Register is made public in a separate publication.

Furthermore, there are more rigorous requirements concerning the disclosure of incomes and assets held
which apply to tax services and the State security sector. Thisinformation is considered confidential.

The following information is required to be disclosed on an annual basis, when leaving the public service
or when relevant circumstances change:

e Assetsand liahilities.
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e Loans.
e Sources and level of income.
e Gifts (only in the case of persons holding political position in the State administration).

The declaration is presented to the head of the office concerned (director general). The information
contained therein is considered an official secret, except for the cases when the person submitting the
declaration expresses, in writing, consent for disclosure. In very specia cases (but not defined precisely in
the law) the head of the office in question may disclose the information without authorisation by the
declarer. The information is kept for six years. The head of the office analyses the data contained in the
declaration and compares them to previous declarations. The analysisis aimed at detecting cases of illegal
gain by public service employees.

€) Proceduresto report misconduct/suspected corruption

Legal provisions define the procedure for exposing wrongdoing. No protection/safeguard is available to
public servants who expose wrongdoing. For the public, specia procedures are available, such as
complaint procedures and an ombudsman to expose wrongdoing committed by public servants.

f) Internal control to support the improvement of ethical conduct in the public service

In the majority of organisations, there are internal control systems to check the correct functioning of all
the units within bodies reporting directly to a minister (as the head of a given organisation) and to pass the
information on findings to the organs authorised to make use of the information. For example, in the
Customs Service, interna control deals among other things with checking the correctness of customs duties
and the organisation of customs clearances; apart from internal disciplinary penalties (specified at section
IV. g. of this chapter), it must notify prosecution units about suspected crimes. Institutionalised control
system in the Ministry of Finance was established on 1 January 1997, and its scope of activity covers
(among other things) preventing, disclosing and counteracting infringements on service duties, including
crime and fraud committed by employees of thetax offices. Inspectors employed in this control system are
obliged to co-operate with public prosecution units, the police and other offices. A special role is played
by internal control systems dealing with public procurement and protection of secret information.

In the Ministry of Internal Affairs and Administration (MIAA), there is a Department of Control and
Supervision. In particular services which report to the MIAA, inspectorates have been established whose
activities are oriented at disclosing irregularities in the functioning of services and offices reporting to the
MIAA located across the country, and then counteracting those irregularities. The police and border
guards have units specidised in counteracting economic crime. Their task is to protect the economic
interests of the State; a further operational aim is to recognise and disclose any phenomena that encourage
corruption in public administration.

Furthermore, tasks classified under internal control are also performed by specialised organs of the State,
acting within the government structures, such as the State Inspection of Trade, the State Inspection of
Purchases and Processing of Agricultural Products, Sanitary Inspection, Tax Audit Offices, as well as
inspection services which report to particular Voivodes. The tasks of the organs mentioned above are aso
defined in legal acts which provide the grounds for their functioning.

The supreme organ authorised to audit the financia activities pursued by other organs of the State
administration and the enterprises which report to them, along with other structural units, is the Supreme
Chamber of Control (SCC). It performs the externa audit function, independently from the interna
control structures functioning in ingtitutions of the government administration. The SCC is also authorised
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to audit the activity of other specialised organs of State audit. The SCC plays a superior role vis-a-vis al
those bodies, since its conclusions and recommendations are obligatory and must be implemented by the
audited bodies.

If irregularities and cases of fraud in public administration are disclosed through the actions of internal
control units and services, it is possible for the managing staff of offices and public institutions to identify
ambiguities and holes in legal or procedural regulations as well as imperfections in organisational
arrangements.  Follow-up action can include detailed recommendations on systemic improvements and
legal amendments aimed at removing the irregularities disclosed. The head of an audited unit receives a
report that contains conclusions and recommendations. The head is obliged to express an opinion on post-
audit recommendations and to present information on actions to be taken to restore a correct state of affairs
inside the audited unit. Implementation is obligatory and is subject to verification audit.

Interna control is required by law and by genera policy. Interna control reviews are undertaken once a
year, though sometimes more frequently depending on particular needs. The reports of the reviews are

accessible to organs which supervise a unit audited, and in the case of SCC audit reports to Members of
Parliament.

g) Disciplinary proceduresin case of a breach of public service standards

Disciplinary punishments applied to public administration staff:

_ Civil Employees of the| Local Self-
Types of punishment Servants Governmental | government
Administration | Employees'
Reprimand X X X
Rebuke X X X
Rebuke with awarning X X
Freeze on promotion for two years X X X
Moving to alower position / lowering of the service grade X X X
Ban on applying for management positions X
Ban on holding management positionsfor 2 - 5 years X
Expulsion from employment in State administration X X X

! Members of loca self-government administration boards are not subject to disciplinary liability. They are politically accountable, similar to
persons holding political positionsin the Government administration.

The sources of the disciplinary measures are:

e The Civil Service Act (18 December 1998)

e TheAct on Employeesin State Offices (18 September 1982)
e ThelLocd Sdf-government Staff Act (22 March 1990)

e TheLabour Code Act (26 June 1974, with later amendments)

All disciplinary matters are adjudicated by disciplinary commissions of the first and second instance. For
an employee, there is an appeals procedure to an appeals disciplinary commission or a body of higher
instance. It is possible to appeal against expulsion from employment in State administration to the
Supreme Administrative Tribunal.
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V. Scrutinising misconduct in the public service

a) Ingtitutionsand proceduresto investigate and prosecute misconduct

Bodiesin place investigating misconduct and corruption in the public service:

« Aninvestigative body operates with jurisdiction over the whole public service.
e Aninvestigative function existsinside individual public service agencies/departments.

The institution whose audit competencies cover the whole public service is the Supreme Chamber of
Control (SCC) which reports directly to Parliament. The SCC is authorised to audit incomes and
expenditures, the activity of all organs of government administration, the National Bank of Poland, State
legal persons and other State organisationa units. It may also audit other economic entities if they are
commissioned by State organs for the performance of tasks and are involved in public procurement
procedures on behalf of the State or local self-government authorities. The SCC takes up audits on the
recommendation of Parliament, or on its own initiative; the President or the Prime Minister may submit
motions to carry out an audit, but the management of the SCC makes its own sovereign decision on
whether and to what extent to take them into consideration. In its audit work, the SCC follows the criteria
of legality and honesty, and in some cases also the criteria of effectiveness and economy. Information on
audit findings is presented to the Parliament, while field representation offices of the SCC can present such
information to the relevant Voivodes and local assemblies. In the case of a well-grounded suspicion that a
crime or infringement is being committed, the SCC will notify the organ in charge of prosecuting
infringements or crime, and inform the head of the audited unit, or its superior unit that such natification
has been made. As of 1 July 1999, the SCC employs 1656 people in al units, including 1222 auditors.
The legal basis for SCC activity is provided by the Constitution (Chapter IX - Organs of State Audit and
Law Protection) and the Supreme Chamber of Control Act (23 December 1994).

Furthermore, in Poland the following ingtitutions specialised in auditing selected areas of public
administration activity are active at the national level:

The State Labour Inspection (SLI) provides oversight and control of labour law enforcement, and in
particular the regulations and rules of labour health and safety, employment relations, remuneration for
work and other benefits ensuing from such relations, working hours, annual leave, women's labour
protection, employment for the young and the disabled, analysis of hazards at work and occupational
diseases, and prosecution of infringements on employee’ s rights defined in the Labour Code. The SLI also
handles as others issues connected with performing paid work, whenever required by law, and takes part in
court action in certain cases, for example acting as a public prosecutor when a citizens group brings
procedure concerning minor offences. The State labour inspectors performing their duties have the right to
carry out their audit work without prior notification, at any time of day or night. The SLI reports directly
to Parliament. Legal basisis provided by the State Labour Inspection Act of 6 March 1981.

The Supreme Administrative Tribunal (SAT) provides oversight of the activity of organs of the State
administration (central organs of the State administration, field organs of government administration,
organs of local self-government units as well as any other organs established by law to settle matters
related to public administration). The SAT adjudicates grievances against administrative decisions, against
decisions made in the course of administrative proceedings which can be subject to complaint, against
decisions made in the course of administrative execution which can be subject to complaint, as well as
other decisions or activities of public administration which consider allowing, confirming or recognising
an authorisation or a duty ensuing from the provisions of the law, resolutions by self-government units and
decisions by government administration units adopting provisions on the grounds of loca law and the
decisions of self-government units and associations thereof made in the sphere of public administration,
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and decisions of oversight over the activity of self-government units. The SAT aso settles complaints
against action or negligence by a public administration organ, and provides answers to legal queries to be
settled by the local self-government appeals councils. Lega basis is provided by the Supreme
Administrative Tribunal Act of 11 May 1995.

The General Inspector for the Protection of Personal Data exercises supervision and control over the
establishment of personal data registers by public administration institutions and controls the conformity of
data processing with the regulations on personal data protection. The General Inspector reports to the
Parliament. Legal basisis provided by the Personal Data Protection Act of 29 August 1998.

The General Inspector of Tax I nspection supervises the activity of tax inspectors. Tax inspection organs
carry out audits. It audits efficiency, effectiveness and legality of expenditures made with budget resources
and the correctness of calculation and use of budget allocations, studies the legality of use and decisions
made regarding State property, and in particular reveals losses and other damages to this property. The
genera Inspector is authorised to audit those organs obliged to payments to the benefit of the State
Treasury or State special purpose funds, making expenditures using resources provided by the State
Treasury, those governing and managing State property, as well as Tax Offices and Chambers, taxpayers,
collectors of taxes and other dues to who provisions on tax obligations apply. The Genera Inspector
reportsto the Ministry of Finance. Legal basisis provided by the Tax Audit Act of 28 September 1991.

In Poland there is no special system of organs whose task would be to prosecute corruption and other
irregularities in public administration. In the structures which report to the Ministry of Justice and
Voivodship Offices, there are sections specialised in counteracting organised crime. Organised criminal
groups will often rely on corruption of employees in these public services, and for this reason inquiries of
serious cases of corruption are often pursued by such sections. At Police Headquarters, which reports to
the Ministry of Internal Affairs and Administration, a section for economic crime was established on 1
May 1998; a team to combat corruption was then established. The Voivodship police station sections
dealing with economic crime, teams for combating corruption have been active since 1997.

Cases of particularly serious law infringements by public services are subject to prosecution by the State
Security Office. The tasks of the State Security Office include, among other things, preventing and
detecting crime that threaten the economic foundations of the State and prosecuting persons guilty thereof,
examining and preventing cases of infringement on State secrecy, and developing information and analyses
for the supreme organs of State authority and administration, important for the security of the State.

Certain investigative and/or prosecuting bodies are empowered to bring suspected cases of corruption
directly to court: audit/inspection bodies may submit motions to prosecuting bodies (such as the
Prosecutor’ s Office), while these could send their motions directly to the courts.

b) Institutionsin placeto perform independent scrutiny of the administration:

These include;

e Parliament/Parliamentary committee.

*  Ombudsman.

*  The Supreme Chamber of Control whose auditors act as external auditors. However, it is not an
entirely independent audit institution, but it is an office, which is part of the State administration
subordinated to Parliament. The management of the SCC is nominated for five years by the lower
chamber of Parliament (Sgim) influencing the current political mgjority. The President of the SCC
isobliged to present the audit reports to the Parliament (section V. a.).
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e Proceduressmechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities include a motion to the prosecutor or a
constitutional complaint to the Constitutional Court in accordance with Article 79 of the
Constitution.

External audit covers the whole of the functioning of a given organ of public administration, and in
particular State budget execution and implementation of acts and other legal regulations dealing with
financial, economic and organisational administrative activity from the point of view of legality, economy,
effectiveness and honesty. The criterion of effectiveness of public activity is not applied to local self-
government units. For the study of budget execution, external audits are performed on an annual basis; in
other areas, audits are performed according to an agreed audit plan or on an ad hoc basis by a motion from
Parliament or from the Prime Minister. External audit reports are published routinely.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

The Head of the Civil Service, together with the Office of Civil Service that reports to him, and the Civil
Service Council (since 1 July 1999, i.e., since the date of effect of the Civil Service Act of 18 December
1998) - dl ingtitutions defined by legislation - have shared the task of developing a scheme of activities to
enhance ethical attitudes among employees in the governmental administration, namely members of the
civil service corps. Following the letter of the Act, the Head of the Civil Service is, anong other things,
responsible for observance of principles of ethics by civil servants. Both the Head of the Civil Service and
the Civil Service Council report directly to the Prime Minister. As of 1 July 1999 the Office of Civil
Service on employed 88 people. In relation to other groups of State administration and self-government
employees, there is no single ingtitution at the moment in Poland in charge of co-ordinating actions in
favour of professional ethics. So far no reports have appeared due to the fact that the Civil Service Act has
only recently comeinto effect.

The following actions are taken to ensure the consistency of the government ethics and anti-corruption
measures:

* Analysing systemic failures, trends in criminal and disciplinary cases.
»  Providing national guidance and/or a checklist to develop prevention strategies in organisations.

In Poland there is no developed national ethics strategy in favour of ethical ways to manage public affairs
or harmonising actions taken in the spheres of organisation, law, education and prosecution. There is no
policy on how to report unethical actions. There is no permanent working body in charge of analysing
organisational and legal weaknesses in public administration and improper actions by public services.

On 15 February 1999, Poland signed the Criminal Law Convention on Corruption adopted by the Council
of Europe on 27 January 1999. The Convention will become binding in Poland after ratification by
Parliament. It will be necessary to harmonise Polish administrative and pena law with European standards
in the sphere of counteracting corruption, as well as develop a national strategy for counteracting
corruption, among others, in public services.

Non-governmental organisations were involved in the preparation and implementation of government

ethics strategy: Transparency International-Poland undertook research work on combating corruption,
keeps the public opinion informed, and holds training courses and seminars.

188



PUMA (2000)2/ANN

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

Efforts to evaluate effectiveness of the existing mechanisms are made by the Ministry of Finance and the
Minisgtry of Internal Affairs and Administration, yet opportunities in this sphere are limited. At the
moment there is no unitary assessment system, nor a single centre to co-ordinate anti-corruption actionsin
all public administration institutions.

Assessment of the effectiveness of particular anti-corruption instruments and mechanisms is difficult due
to the specific character of corruption asacriminal activity. The criterion of detectability does not apply to
this type of crime, since there are only a few cases when corruption is revealed by the very persons
involved in it, while external audits are of a limited scope. Furthermore, the total number of corruption
cases in State administration offices is very difficult to estimate, thus it is not possible to compare and
assess the effectiveness of particular mechanisms. In 1995, a plan to establish a special Parliamentary
Committee for Corruption was placed before Parliament, but it was rejected by the deputies on the
reasoning that the most effective and proper organs to pursue this type of activity are the courts.
According to a commonly shared opinion, the regulations contained in the Penal Code and the activity of
externa and interna audit units, combined with actions taken by organs of prosecution and courts, seem to
be the most effective in this sphere, in spite of their many deficiencies. A positive improvement is the
possibility to perform a controlled action of handing in or accepting a material gain by organs of
prosecution; but this is too recent and the effects of their application are ill not tangible enough to make
them subject of generalisations or assessment.

Following the opinion expressed by a special team in the Ministry of Internal Affairs and Administration
involved in the development of a report dealing with corruption in State administration, significant factors
which encourage corruption in Poland include:

» Ineffective control mechanisms.

e A considerable share of State-owned entitiesin economy.

» Excessive control over economic turnover.

* Improper staffing policy regarding the selection of employees for public services.
e Low leve of remuneration in public services.

Corruption in Poland is also strengthened by the growth of organised crime groups, which is encouraged
by the absence of advanced market mechanisms and the fact that lega solutions fail to keep pace with
economic and social changes. Some of the leaders of such criminal groups strive to infiltrate areas of legal
and official activity. An integral part of this process is winning influence over representatives of public
administration in various fields. Apart from classical corruption or threatening, efforts are made to gain
influence by way of charitable activity or offering monetary and material donations to units that make part
of particular offices. The following corrupt practices are still not covered by the provisions of the Pena
Code in Poland:

e Passive bribery involving foreign public officias (e.g. In connection with internationa trade
transactions).

» Bribery of foreign public officials by legal persons.

» Passive bribery of top-level representatives of international organisations.

» Passiveor active bribery in the private sector.

* Fraudulent book keeping aimed at concealing corrupt activities.
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PORTUGAL

I. Thegeneral context for managing ethicsin the public servicein Portugal

a) The principal ethicsrelated issues which have confronted the public service in Portugal _during the
past 10 years, and especially within the past 18 months

The enormous gap between the salaries in the public and private sectors has been the cause of the major
ethical problem for the public administration in the last ten years. This is partly because the public
administration has the monopoly for delivering public services in most areas, but also, although to a lesser
extent, the gap is due to some difficulties in adjusting the salaries to the cost of living.

These factors have contributed to the situation in which civil servants and public employees seek additiona
employment in the private as well as public sector, as a means to supplement their incomes, sometimes at the
risk of compromising the exemption and impartiaity demanded from them. This additional employment may
even jeopardize the public interest and the legally protected rights of the citizens.

b) Recent measuresto improve ethical conduct in the public service

Several pieces of legidation have been passed recently in the areas of Administrative and Crimina Law as
well as on the civil service, as a means of promoting behaviour in line with the ethical code. This new
legislation aims at further developing the civil service within the general principles stated in the Constitution
of the Republic, namely:

«  Civil servants and other employees of the State are exclusively at the service of the public interest.
e Accumulation of public postsin not allowed, except in the cases consented to by law.
e Thelaw statesthe incompatibilities between holding public office and other activities.

¢) Plansin preparation to address ethical issuesin the Portuguese public service

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

The core values shaping the public service are held in the following principles:

* Public service as ameans and reason for the existence of the public administration itself.

e Legality asareference.

e Neutrality in politics, economic system and religious creed, as a guarantee of justice and
impartiality.

* Responsibility and competence as professional qualities;

e Integrity of character, persona honesty and rigour as conditions of equality and loyalty.

e Collaboration in good faith with the public, aiming at fulfilling the community’s interest in
association with the administration’s activity, bearing in mind the principles of information, quality
and proportionality.
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The primary source of these principlesisthe Constitution of the Republic which defines the ethics principles
that shape the administration's services. A further specific source is the Ethics Charter: Ten Ethical
Principles for the Public Administration, this document is the result of the discussions and consensus
achieved by the government and labor unions that subscribed the Salary Agreement for 1996 and the Long
and Medium Range Commitments Charter. The new Ethics Charter replaced the previous Ethics Code,
that was approved by a Resolution of the Council of Ministersin 1993. The Ethics Charter is distributed to
the services and organi sations through booklets and posters published by the government.

b) How stated core public service values are communicated to public servants

The following forms are used:

» Corevalues are automatically provided when someone joins the public service.

e Corevalues, after revision, are distributed to al public servants.

e The Ethics Charter is amandatory subject in the examinations for admission and career progression
within the civil service.

¢) The statement on core public service valueswas last revised in 1997

On 23 March 1997 the Ethics Charter replaced the Ethics Code published on 17 March 1993. The labour
unions, representing a considerable part of the public administration personnel, disapproved of some of the
matters included in the previous Ethics Code, and disagreed on the methods used for its approval. In
concrete terms, the labour unions criticised the scarce participation of the employees representatives in the
preparation of the Code and the lack of public debate within the civil service. As a conseguence the Ethics
Code was revoked and the present Ethics Charter was developed. The text of the new Ethics Charter was
widely discussed and agreed upon in meetings involving both the representatives of the labour unions and the
government.

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

In addition to the Ethics Charter, there are several Acts defining the criteria for any public servants to
pursue their assigned tasks. The conduct of public servants is regulated by the Code of Administrative
Procedure, the Disciplinary Act and a Decree on the general principles guiding the relationship between
public services and the public in genera, as well as the prevailing administrative procedures. There are
aso laws laying specific guidelines on the conflict of interests which may arise while holding public office.

Moreover, a specia regime has been developed for senior civil servants in the public administration, as well
as for political aides appointed by the Cabinet of Ministers. Members of Parliament and eected loca
officials dso have specific legidation on this matter.

They cover the following issues:

» Receiving gifts and benefits such as fees, payments, entertainment.
» Useof officid information.

e Useof officia property/facilities.

» Officid travel.
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e Theuse of corporate credit cardsis not regulated specifically, though their prohibition isimplicit in
the general regulations.

*  Work outside the public service.

» Restrictions on employment after leaving the public service.

e Specia conditions/permissions on movement from the public service to the for-profit sector.

e Involvement in political work.

Some professional ranks have specific standards on ethical behaviour within their professiona statutes.
This applies mainly to those directly related with the economy, justice administration, magistrates, court and
notary officias, etc. Some professions have their own code of ethics, such as doctors, nurses, lawyers, etc.,
and their specific professiona governing bodies enforce these codes.

In addition, specific guidelines for public servants and political leaders working at the
political/administrative interface impose further restrictions concerning their ancillary activities.
Holding these postsisincompatible with:

e Other professional public or private activities, whether they are remunerated or not.

» Holding executive positions in public corporations or in societies financed mainly by public funds
or pursuing a public interest, or in banking institutions and insurance or real estate companies, or
any other body that may be under contract to the State or other public entities.

* Any activity derived from a participation of more than 10% of the capital in ajoint stock company
that takes part in public tenders for the supply of goods or services to the State or other areas in the
public sector.

The minimum standar ds of behaviour for the public service in the Code of Administrative Procedure and
in the Decree on the general principles for the public service are to be observed when dealing with the
public and when following administrative procedures.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

« Active, passive, direct, indirect and attempted corruption of public officialg/corruption committed
by public officias.
» Partidity in official decision-making.
» Abuse of office or public trust.
Further prohibitions and restrictions imposed on public officias by the:

e Code of Administrative Procedure.
e Executive Public Office Holders Act.
e Lega Guidelines on Incompatibilities and Impediments.

V. Institutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

Theseinclude;
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e Providing rules/guidelines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

»  Ensuring that only published/appropriate selection criteria are considered in recruitment.

e Taking ethical considerationsinto account in the recruitment process.

e Considering ethica behaviour in the performance appraisal.

Certain unethical behaviour that has previously been disciplined, is taken into consideration in recruitment
or promotion to senior civil service ranks. Sanctions may entail a prohibition period banning admission
into the public service or participation in state exams for promotion.

Special attention is given to certain professons which are more exposed to contact with sectors where
economic interests are present, such as tax collection, auditing of economic activities, customs, court
officials, magistrates and others. These professions have specific careers and receive better pay on the one
hand and are submitted to regular inspections by specia state agencies on the other.

b) Informing and training public servantson ethicsissues

All candidates in state examinations to enter the civil service are required to have full knowledge of the
standards of ethical behaviour which public servants are expected to follow. In some careers, where a
probation period is required, specific courses provide information on ethical codes and the requested ethical
behaviour.

The Public Servants Disciplinary Act establishes the rules of ethical behaviour for the public administration.
Legd Offices at the working places, although not exclusively dedicated to these matters, may help to solve
the cases presented to the services, and contribute to explaining the rules to be observed. In genera the
managers are responsible for pointing out irregularities in behaviour to subordinate staff.

¢) Other measuresto promote high standards of conduct and assist prevention

These include;

e ldentifying and reporting of conflict of interest situations, especiadly in areas of financial
management, post public employment, receiving gifts and benefits such as fees, payments, and
entertainment.

* Requiring reasons for administrative decisions.

*  Providing redress against administrative decisions.

»  Setting standards for timeliness of responding to requests.

e Anti-corruption provisions in bids for public contract (e.g. companies, found guilty of corruption,
are disqualified/suspended from future tenderg/bids).

e Specific controls on public procurement procedures.

* Risk assessment of the areas susceptible to misconduct.

d) Disclosure policy

Disclosure of personal information (declaration of personal assets, financia interests) is required from
elected officials, senior public servants and the staff in Ministerial Cabinets. The latter are appointed on a
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basis of trust, therefore they are obliged to present a declaration stating if there is any conflict of interests
when they start their service and this declaration must hold until the conclusion of their assgnment. The
disclosure is more rigorous for Cabinet members, other government officials and Members of Parliament.
A “Record of Participations’ was created in the Assembleia da Republica, (Parliament) for senior ranking
officias, including the Members of Parliament and Cabinet who must disclose information on the
following issues:

e Public or private activities, including commercial and business interests as well as private
occupations.

» Theholding of positionsin companies even if no financial retribution is received.

e Sponsoring or any sort of financia or material benefits received for the activities performed,
namely from foreign entities. Entities for whom the official developed any form of paid work.

e Companies where the official holds stock, in her or his name or in the names of the spouse or
children.

The disclosed information is public, and anybody can have accessto it.

€) Proceduresto report misconduct/suspected corruption

Lega provisions, namely the Disciplinary Act for the Public Service defines the procedure for exposing
wrongdoing. Civil servants and agents of the State are obliged to report any offense to their superior
officers. If thereisreason to open an enquiry on the facts reported and the conclusion shows that it was a
malicious report made to slander and damage the officias' reputation, a new enquiry will be opened on the
person who reported the offense.

For the public, specia procedures are available to expose wrongdoing committed by public servants. The
public may present cases to the Ombudsman and the Inspectorate-Genera for Public Administration.
Furthermore, all central services of the public administration have a complaints book, in which the public
may write down their complaints on the service that has just been delivered.

f) Internal control to support the improvement of ethical conduct in the public service

Interna control required by law takes the forms of financial and property control, and in some cases,
management control. Internal financial control detects irregularities, supports ingtitutional development to
re-establish a proper system and states the sanctions for misconduct. The appropriate branch of the
Directorate-General of Budget has access to the reports on the reviews.

0) Disciplinary proceduresin case of a breach of public service standards

The Act on the Financial Regime of the State Administration, the State Budget Law as well as the
Executive Officers Act, determine the levels of responsibility for public servants arising from the lack of
compliance with the provisions of the laws. The Disciplinary Act for the Public Service states the types of
sanctions to be applied in accordance with the seriousness of the offense. These may go from a period of
suspension from work and pay to dismissal from the civil service. There is always the possibility to appeal
against the sanction through a request to the concerned member of government (hierarchica appeal) or to
the courts of law (litigious appeal).
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V. Scrutinising misconduct in the public service

a) Institutions and procedures to investigate and prosecute misconduct

There are different external audit services working closely with some ministeria departments. The
officials from these services are empowered to audit all services within the Public Administration, such as
the Inspecgéo-Geral de Finangas (Inspectorate-General of Finance), or al central administration, as the
recently created Inspeccdo-Geral da Administracdo Publica (Inspectorate-General of Public
Administration). The Inspeccdo-Geral da Administracdo do Territério (Inspectorate-General for
Territorial Administration) monitors the local governments.

Some ministerial cabinets have private auditing services amed a specific departments, such as the
Health Ministry and the Inspeccfes-Gerais de Saude (Inspectorate-General for Health), the Home Office,
the Ministries of Education, Fisheries and Agriculture or for Public Works. In these Ministries the auditing
services are empowered to investigate each of their sectors.

The competent auditing services for the Judiciary is the Conselho Superior da Magistratura (High
Judiciary Council), for the Public Prosecutors the Conselho Superior do Ministério Publico (Public
Prosecutor’s High Council).

Finaly the Attorney General’s Office functions as an auditing service for the whole of the public
administration. It can open enquiries on its own initiative, or by means of reported irregularities, or on
other institutions demands.

b) Ingitutionsin placeto perform independent scrutiny of the administration

Theseinclude;

e Parliament/Parliamentary committee.

» Independent/external auditors reporting to e ected bodies such as Parliament.
e Ombudsman.

e Courtsfor judicia review.

The Tribunal de Contas (Court of Auditors) isthe supreme audit institution which supervises the legality
of State revenues and expenditure and checks that adequate financia management procedures are
followed. The audit reviews ensure that sound legal practices are observed in the financid, property and
human resources areas of public administration, and also evduate the manageria efficiency and performance.
It also determines responsibility for financial irregularities and supervises the whole public administration,
aswell asthe institutions and businesses spending State funds.

Audit reviews are performed regularly. The auditing services draw up an annual plan of the departments to
beinspected. Independently from this plan, they may intervene whenever the Government calls upon them to
do so, or when any relevant reasons occur, as other departments are entitled to demand their services. The
reports of the auditing services are public, and some are published in the Official Bulletin.

The Tribunal de Contas (Court of Auditors) is an independent service and its independence is guaranteed
by its autonomous administration and by the fact that its judges are independent and cannot be removed
from office, except in cases when the law itself alowsit. Moreover, the budget of the Court of Auditorsis
provided by the State Budget but it aso has its owns revenue.
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V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics policy

The Inspectorate-General for Public Administration was created by Decree-Law 220/98 of 17 July 1998 to
co-ordinate the implementation of the government ethics policy. The law requires the Inspectorate-
General to provide areport on the state of ethicsin the public service for the Government.

The following actions are taken to ensure the consistency of the government ethics and anti-corruption
Measures:

e Analysing systemic failures, trends in criminal and disciplinary cases.
e Providing nationa guidance and/or a checklist to develop prevention strategies in organisations.

Other measures are the reports presented by the external auditors, the information in the Registo de Interesses
(Record of Participations), the findings of the Inquiry Commissions in Parliament operating on an ad hoc
basis - concerned with cases of suspected corruption - and also the Ethics Commission which operates in
Parliament. The regular follow-up reports on the Complaints’ Books can aso provide important e ements for
assessing compliance with the anti-corruption measures.

Although a nationa strategic plan on ethics and corruption prevention has not been developed the
Government is a seriously committed to fighting corruption and promoting integrity at national level. Thisis
present in dl legidation approved for the public administration. Moreover, labour unions and socid partners
(Guilds of producers, industrial associations, etc.) have been taking part in the labour negotiations for the
public service, and some of them have agreed on a package of medium term initiatives where there are
provisions on professiona ethics.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

Policy initiatives have been adapted to brief citizens on their fundamental rights and duties, the guarantees of
respect by the State, the right to be informed on and participate in the decisons concerning the public
administration. This policy aims a more information, more participation and better citizenship that requires a
more transparent administration and hence are preventive and active measures in the struggle against
corruption.

Lega measures have been enforced to promote civil servants salaries and working conditions, as well as to
assure the transparency and accuracy of proceduresin public procurement. There have been improvementsin
the mechanisms assuring fair competition and equal opportunitiesfor all candidates.

The above-mentioned policy initiatives and the pursuit of public management policies that make public
managers more accountable and enable them to delegate more power to mid-level officias are considered as
successful instruments for corruption prevention.

The red tape which till exists in some sectors, namely in the regulatory system, and the impossibility of

harmonising salaries in the civil service with the salaries in the private sector are considered as the major
impediments to further reducing corruption in the public service
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SPAIN

I. Thegeneral context for managing ethicsin the public servicein Spain

a) The principal ethics-related issues which have confronted the public service in Spain during the past
10 years, and especially within the past 18 months

In the past few years, Spanish public opinion has encountered numerous cases of conflict between the
public interest and civil servants' private interests. The most serious cases constituted criminal conduct,
punishable under criminal law, while the less serious were considered as an administrative infraction or at
least subject to ethical reprimand.

There are many explanations for this situation. The most important one is, no doubt, the gradua
convergence — i.e. inseparability -- of the general interest and the private interests of certain groups or
persons entrusted with public resources. But this situation is aggravated by the intensive involvement of
the administration in the private sector, reflected in some data as the percentage of GNP currently
consumed by the public sector and by the proliferation of public or by the proliferation of instrumental
entities of the public administration (public enterprises or State-owned corporations). These entities are
ruled by private laws, which means that administrative control mechanisms are not so strict, but also make
them more vulnerable to pressures from private groups.

The public airing of these conflicts of interests has caused a general deterioration of the image of the public
administration, as well as a general belief that there has been a certain degree of ethical lassitude among
civil servants. This clearly unfair vision of things made it necessary to adopt measures to restore the image
of the public service, to foster ethical values, and to establish adequate control mechanismes.

b) Recent measuresto improve ethical conduct in the public service

The Government has adopted various measures to tackle the situation. Some were conceived for this sole
objective, and others were developed for different purposes but appeared useful to restore the image of the
public administration. Some of the measures are listed below:

« Intensification of training programmes for public employees that emphasise ethics, so as to
promote essential public service values among the personnel of the public administration.

« Creation of a Specia Anti-Corruption Prosecutor, reporting to the State Attorney General, with
authority to pursue the most serious misconduct committed by civil servants against the public
administration, and punishable under articles 401 to 445 of the Pena Code, approved by the
Organic Act 10/1995 of 23 November 1995.

e Act 13/1995 on Public Administration Contracts established the need to fully guarantee the
transparency of administrative contracting procedures as a way to ensure that objectivity and the
principles of equality, non-discrimination and free competition are respected.
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* Improving the professionalism of agency heads of the central administration. In this regard, Act
6/1997 of 14 April 1997 on the organisation and functioning of the central administration requires
that all agency heads' offices of the central administration be filled by civil servants. Thislaw also
determines the professional, personal and direct responsibility for the activities that they carry out,
as well as their submission to a system of control and evaluation by hierarchically superior
agencies.

* Reorganisation and rationalisation of the management of the institutions that come under the
central administration.

* The Cabinet Ministers Agreement of 17 July 1998 which calls for the general implementation of a
performance assessment system pursues the following objectives. generate a result-oriented
culture; increase efficiency and the level of consciousness about the cost of using public resources;
contribute to improving the functioning of public services which ultimately should improve the
provision of services to citizens. The Agreement foresees the creation of a Co-ordination
Commission whose principal mission will be to inform the government regarding the evolution and
breadth of the programme. Additionally, the Office of Inspection, Simplification and Quality of
Services will provide technical and methodological support to agency heads.

* Approva by the Council of Ministers (25 June 1999) of the draft of the Public Service General
Statute Act. Article 7 of the proposed law explicitly states, for the first time in the history of
Spanish public service regulation, the ethical values of public service: integrity, neutrality,
impartiality, transparency, responsiveness, professional responsibility and service to citizens. It
aso includes a commitment by the public administration to foster models of saff conduct
integrating ethical valuesinternally and in relations with citizens.

¢) Plansin preparation to address ethical issuesin the Spanish public service

In addition to these decisions that have already been effectively adopted, the main future measures are the
generaisation and intensification of ethical subjects both in the recruitment courses for recently hired civil
servants and in training and improvement programmes for civil servants.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

Thereis currently no systematic compilation in asingle legal text of these ethical values in the same terms
asin Article 7 of the draft Public Service Generd Statute Act. Nonetheless, these principles can be found
in different legal texts.

Article 103 of the Constitution consecrates the neutraity of public administration in the name of the
genera interest. This principle requires the prohibition of arbitrariness in government (Article 9.3 of the
Spanish Consgtitution) as well as the establishment of sufficient legal guarantees to ensure the impartiality
of civil servants. Thelegidation hastried to guarantee the impartiality of civil servants through:

e Act 30/1984 of 2 August 1984 reforming the public service.

» Legidation regarding conflicts of interest provided in Act 12/1995 of 11 May 1995 regarding
conflict of interest of members of the national government and senior officials in the centra
administration, and in Act 53/1984 of 26 December 1984 regarding conflict of interest of personnel
working for the central administration.
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b) How stated core public service values are communicated to public servants

Essential values are communicated to civil servants. The administration has tried to inculcate these values
through training courses when entering the civil service, as well as throughout the professional life of civil
servants.

¢) The statement on core public service valueswas last revised in 1995

The regulations regarding ethical values were last revised in 1995 Act 12/1995 of 11 May 1995 established
anew regulation regarding conflicts of interest of members of the national government and senior officials
in the central administration. Civil servants were not involved in this revision but the public was involved
through the approval of the reform by the Cortes Generales (Parliament).

1. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

These guiddines are not stated in a single text. However, they can be found in various regulations, the
most important of which are the following:

e Act 12/1995 of 11 May 1995 regarding conflict of interest of members of the national government
and senior officials of the central administration.

e Act 53/1984 of 26 December 1984 regarding conflicts of interest of personnel working for the
central administration.

» Disciplinary regulation for civil servants of the central administration approved by Decree 33/1986
of 10 January 1986.

The provisions cover the following points:

» Receiving gifts or benefits.

» Useof official information.

*  Work outside the public service.
» Restrictions on post-employment.

Certain groups, such as civil servants of the justice administration, are subject to specific guidelines.
Moreover, there are special regulations for those working at the political/administrative interface, as set out
in Act 12/1995 of 11 May 1995 regarding conflicts of interest of members of the national government and
senior officials in the central administration (secretaries of State, under-secretaries, genera secretaries,
technical genera secretaries, general directors). These regulations are more stringent than those applied to
civil servants, given the special responsibility associated with the performance of these offices. The legal
texts, from the Pena Code to the rest of the legidation enumerated above, are only a reflection of
minimum standar ds of conduct.

b) Unacceptable conduct for public officials according to the law
Offences by civil servants can be against the administration or against individual rights. Furthermore,

certain criminal conduct is more severely punished when committed by a civil servant. Every type of
conduct mentioned below is penalised:
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* Active or passive bribery.

e Prevarication (pronouncing an arbitrary decison on administrative matters, knowing its
unfairness).

e Peddling.

e Embezzlement of public funds.

e Fraudorillega exaction.

e Conduct of prohibited negotiations or activities.

Legidation on conflicts of interest is the one which puts the greatest restriction on civil servants and public
officeholders, above dl with regard to the ssimultaneous and unauthorised exercise of public duties with
other public or private tasks. In addition, senior officials in the central administration who possess assets so
asto avoid conflicts of interest should entrust their management to afiduciary.

IV. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

These measures include:

* Providing rules/guidelines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit and capacity.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

There is no central government policy to give special attention to public servants in positions particularly
susceptible to corruption.

b) Informing and training public servants on ethicsissues

The ethical training of civil servants is done exclusively through voluntary training courses. They are
normally centralised in the INAP (the National Institute of Public Administration). Nevertheless, there are
ongoing training programmes which are managed in a decentralised way in each department and which
may occasionally include ethical subjects.

There is no pre-established mechanism for resolving ethical conflicts of civil servants. However, thisis a
function of the civil servant’s hierarchical supervisor who, by his’her decision, takes responsibility for
hig’her subordinate.

¢) Other measuresto promote high standards of conduct and assist prevention

These measures include:

« ldentifying and reporting conflict of interest situations, especially with regard to senior civil
servants of the central administration.

» Requiring reasons for administrative decisions.

»  Providing redress against administrative decisions.
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* Anti-corruption provisions in bids for public contract.
»  Specific controlsfor tax collection procedures.

d) Disclosure policy

Only members of the government and senior officials of the centra administration are required to make
declarations of activity and assets, which are registered in various administrative records. The following
information is required to be disclosed on an annual basis and when joining the public service:

* Assetsand liabilities.
* Loans.
» Business activities that the public servant intends to exercise while in office or afterwards.

The registration of business activities, personal goods and assets of civil servants is made public, but
access to the information in the register is reserved.

€) Proceduresto report misconduct/suspected corruption

The law gives civil servants the right to denounce before the public administration or the courts facts that
they believe constitute an administrative infraction or offence. Legal provisions define the procedure for
exposing wrongdoing. There is no protection or safeguard for civil servants who expose wrongdoing.
Special procedures are available for the public to expose wrongdoing committed by civil servants, such as
the Ombudsman.

f) Internal control to support the improvement of ethical conduct in the public service

The promotion of ethical values is done through internal management control developed by the Office of
Inspection, Simplification and Quality of Services. Internal control permits the detection of irregularities
in the management of certain units and the identification of problems in operating procedures. The Office
of Inspection, Simplification and Quality of Services will formulate recommendations aimed at avoiding
these irregularities and, where necessary, will initiate the relevant disciplinary procedures.

Internad management control is required by Article 15.1.c) of Act 6/1997 of 14 April 1997 on the
organisation and functioning of the central administration. The law orders the under-secretary to
“Establish the inspection programmes for the services of the ministry, as well as to determine the initiatives
necessary to improve the planning, management and organisation systems, and rationalise and simplify the
work procedures and methods, within the framework defined by the Ministry for Public Administration”.

It is impossible to submit al the services of the central administration to internal management control.
Thus, the administration resorts to an inspection system based on surveys by the Operative Inspection of
Services (10S). Thisis an ongoing control system, but as it is not from the same unit, it is difficult to
establish its frequency. The results of the |OS are communicated to higher agencies and, when relevant, to
the heads of the inspected departments. In any case, the Cortes Generales (Parliament), under its right to
receive complete information regarding the government and the administration, may request the
submission of these inspection results. Furthermore, every ministerial department has its own Services
Inspectorate with responsibility, among others, for auditing the implementation of inspection programmes
and the departmental subordinate bodies.
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g) Disciplinary proceduresin case of a breach of public service standards

Non-compliance with the obligations inherent in public service are punishable when it is considered an
administrative infraction under Article 31 of Act 30/1984 of 2 August 1984 on measures for public service
reform (a very serious infraction) or under the disciplinary regulations for civil servants of the central
administration.

The applicable disciplinary sanctions vary according to the gravity of the infraction: very serious
infractions may be sanctioned with removal from service, while minor infractions will result merely in a
warning. Other sanctionsinclude removal from post, and transfer with a change of residence.

V. Scrutinising misconduct in the public service

a) Institutions and procedures to investigate and prosecute misconduct

The authority to investigate violations of the law by civil servants depends on the type of infraction
committed:

* In the case of pena infractions (offences), the relevant authority is the Special Anti-corruption
Prosecutor, reporting to the State Attorney General.

e In the case of non-penal infractions (disciplinary), the investigation is handled by the person
designated by the administrative agency with authority to impose the sanction, normally a Services
Inspector from the department involved.

Criminal judges and courts are responsible for sanctioning the criminal conduct of civil servants. Under
the express authorisation of Article 13.9 of Act 6/1997 of 14 April 1997 on the organisation and
functioning of the central administration, ministers are responsible for prosecuting disciplinary infractions,
except in decentralised or delegated administrations. Certain investigative or prosecuting bodies are
empowered to bring suspected cases of corruption directly to court.

b) Inditutionsin placeto perform independent scrutiny of the administration

These include:

» Investigative committees of the Congress and the Senate.
e The Ombudsman, as commissioner of the Cortes Generales (Parliament).

Complaints can be made directly to the Ombudsman to bring wrongdoing to higher attention, which will
permit of investigation procedures to be initiated. The Ombudsman, as high commissioner of the
Parliament, oversees and ensures the respect of fundamental rights by the public administration, including
the central administration, the regional administrations and the military administration. When the
complaints relate to the justice administration, the Ombudsman must refer them to the State Attorney
Genera or the Judiciad Council. The Ombudsman’s office reports the results of its investigations to the
Parliament in an annua report. However, when circumstances so demand, it can draft additiona reports.
The contents of the Ombudsman’s reports are presented to the two chambers of the Parliament and are
published.
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V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics policy

Public service ethicsis included within the modernisation and reform policy of the public sector, whose co-
ordination and management are handled by the Ministry for Public Administration.

No nationa ethics or corruption prevention plan has been developed. There are private organisations that
work to promote ethical values in society in general and in the public administration in particular.
However, they are not formally involved in the ethical policies of the government.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

Ethical values are legally established in various sets of regulations, which are not currently subject to
periodic reviews.

The prevention of unethical conduct is achieved through the adequate communication of ethical values
according to which public servants should act, and of the consequences of their violation. The instruments
for communicating these values are:

* The training of public servants, which constitutes an effective instrument for inculcating ethical
values.
* Theextensive and detailed publication of sanctions applicable to unethical and illegal conduct.

Although the intensification of the administration’s involvement in the private sector and resulting
convergence of the general interest and the private interests of civil servants might lead to corrupt conduct
among civil servants, there is a enough detailed regulation on disciplinary or criminal sanctions to reduce
the cases of corruption. This form of prevention is based on the repressive effect of the threat of
punishment.

The essentiad problem lies in the need to have an extensive administrative structure to guarantee the
effective control of these types of illicit conduct in an organisation as vast as the public administration. To
overcome this problem the following measures are proposed:

* Modify public administration’s orientation in this area and push ahead in promoting ethical values
in the public service. Better results will be achieved if, instead of repressing unethical conduct,
appropriate ethical conduct is actively promoted.

* Implement flexible and effective systems for resolving the potential conflicts of interest that civil
servants may face.
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SWEDEN

I. Thegeneral context for managing ethicsin the public servicein Sweden

a) The principal ethicsrelated issues which have confronted the public service in Sweden during the
past 10 years, and especially within the past 18 months

In 1998 the Swedish Government presented a Bill in which the government defines the emphasis of
forthcoming work on developing central government administration. The key words for the central
government administration of the future are quality, service, skills and ethics.

During the last 20 years the Swedish government has changed its principles for management of central
administration from detailed regulation to performance management. The agencies have gained great
freedom of action to use their given resources to attain the government-defined objectives. The agencies
have been entrusted with responsibility for making their own decisions. The government’s assessment is
that public servants have a key role to play, through their function of implementing the decisions of elected
representatives. The government’s view is that the best way to enhance awareness of the public servant’s
role and responsibility isto ensure that issues relating to ethics and the content of the public servant role be
emphasised and continuously discussed in every agency, instead of having a”genera ethical code” for the
public service. However, it is the responsibility of each government organisation to form an opinion of the
need for an ethical code for a particular action.

Questions have also arisen:

» Concerning work outside the public service, which may have a detrimental effect on the confidence
between employer and employee.
e Concerning integrity in public procurement procedures.

b) Recent measuresto improve ethical conduct and plansin preparation to address ethical issuesin the
Swedish public service

As aresult of an ongoing public debate and preparatory enquiries into work outside the public service the
Government has appointed a special committee to investigate on questions related to work outside the
public service which may have a detrimental effect on the confidence between employer and employee.
The investigation will examine and analyse rules on work outside the public service and suggest
appropriate amendments - possibly towards more restrictions on work outside the public service. The
committee will also examine if there is aneed for special rules concerning certain categories of employees
within the public sector, such as judges, and if it should be compulsory for public officials to report all
types of work outside the public service.
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A new agency, the National Council for Quality and Development, has recently been established. This
agency will, among other things, be responsible for a basic training programme for public officias,
including issues on ethics.

II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

According to the Instrument of Government, public authorities and all employees who exercise public
functions shall respect principles of:

* Equdlity.
e Objectivity.
o Impartidity.

The Administrative Procedure Act and the Swedish Code of Judicia Procedure contain rules on
challengeability.

b) How stated core public service values are communicated to public servants

The government’s view is that the best way of enhancing awareness of public servant's role and
responsibility is to ensure that issues relating to ethics and the content of the public servant role be
emphasised and continuously discussed in every agency, instead of having a”genera ethical code” for the
public service. It isthe responsibility of each government organisation to form an opinion of the need for
an ethical code for a particular action. The Freedom of Press Act regulates the right for all Swedish
citizensto read public documents.

¢) The statement on core public service values has not been revised in the last decade.

However, in 1998 the Swedish Government presented a Bill in which the government defines the emphasis
of forthcoming work on developing central government administration. The key words for the central
government administration of the future are quality, service, skills and ethics.

The government intends to embark on an action programme to develop central government administration.
This programme should be focused primarily on the following three areas:

e Quality, skills and ethics.
e Control and management.
*  Provision of information.

The government considers that more attention should be paid to issues relating to skills and education, in
order to stimulate the agencies’ supply of skills and promote quality work in centra government
administration. The government, therefore, has established a new specia agency for quality development
and skills provision in the administration, the National Council for Quality and Development. The new
agency’'s work will focus on total quality management (TQM), ethics and development of public
administration in strategically important areas (http://www.kkr.se.).

205



PUMA (2000)2/ANN

[11. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

There is no statement of the standards of behaviour expected of public servants. However, there are
specific guidelines/requirements within the public service. For example, there is an old Code of Conduct
for judges from the Middle Ages. This Code of Conduct does not have any official status, but is well
known among judges in Sweden. Moreover, in the Swedish Code of Judicia Procedure, there is a
mandatory requirement for judges to take an oath before practising. In this oath, the judges have to promise
to respect principles of equality, impartiality, etc., and to avoid challengeahility.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legidation:

» Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

e Partidity in officia decision-making.

e Abuse of office or public trust.

In the Swedish Pena Code, there are provisions on breach of duty which cover al types of illega activity
by public officias in the course of their duties. Further prohibitions and restrictions are not directly
imposed on public officials by other legidation, but according to the Tort Liability Act, the State is liable
to pay damages for different kinds of damage caused by public employees’ misconduct or negligence.

IV. Ingtitutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

The following measures are regulated by law:

» Basing recruitment and promotion on merit.
*  Ensuring the openness of selection procedures by auditing/monitoring selection procedures.
»  Ensuring that only published/appropriate selection criteria are considered in recruitment.

However, the responsibility for human resources management lies within each individua agency. The
agencies have different ways of promoting an ethical environment. Thereis no central government policy
to give special attention to officials in positions particularly susceptible to corruption, but individua
agencies are responsible for this matter.

In addition to the above mentioned measures regulated in the Public Employment Act, the Permanent
Tenure Act and the Employment Ordinance, there are also a number of laws applicable to the Swedish
labour market in general as well as the public sector. Among these is the Act against Ethnic
Discrimination and the Act Concerning Equality Between Men and Women which are of relevance for the
human resources management.
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b) Informing and training public servants on ethicsissues

Thisisthe responsibility of each individual agency.

¢) Other measuresto promote high standards of conduct and assist prevention

Thisisthe responsibility of each individual agency.

d) Disclosurepalicy

According to the Administrative Act, public sector employees -- when they find themselves in a situation
where the circumstances could be prejudicial or challengeable for them -- are obliged to report these
circumstances to their authority, so that a decision can be made whether or not to take them off the case.
Furthermore, the Swedish Insider Act and the Public Employment Act (PEA) regulates disclosure of
personal information for certain public employees with insider status or because of outside employment.

Disclosure of personal information (declaration of the holdings of financia instruments) is regulated in the
Swedish Insider Act. Disclosure is not confined to particular sectors — it may aso be required by
government decision from certain public servants in some agencies. The Government may decide that an
authority should maintain a list of financial instruments held by members of the board, employees,
assignment holders or other public servants — to be decided by the authority with regard to their specific
insider status. A person whose name is listed should report the financia instruments he holds, and any
changes to them, to the authority in writing. The disclosed information is confidential.

The Public Employment Act (PEA) contains a few specia provisions for the public sector: article 7 of the
Act stipulates that a civil servant must not have any additional employment, undertake a commission or
carry out any other activity that could shake the confidence in his or any other civil servant’simpartiality at
work or injure the reputation of the authority. In addition to the Public Employment Act, the Government
published the Employment Ordinance. This ordinance contains supplementary rules to the Public
Employment Act. Article 11 of this ordinance stipulates that each state agency should inform its
employees, in general, which additional activities, in its opinion, violate the rules as set out in Article 7 of
the Act. However, each employee has the primary responsibility to judge whether the activity concerned
violates therules.

Furthermore, each employee has the right to get a written opinion from the agency on whether a specific
activity, violates article 7 of the PEA. Thisrule is laid down in article 12 of the ordinance. The employee
also has the right to complain about the agency’s opinion and ask for the Government’s opinion. The
employee, however, is not obliged to conform to this opinion, in which case the agency might take
disciplinary proceedings against him (her). Finally, the whole case could be tried by the Labour Court.

The Swedish Agency for Government Employers (SAGE) has published a leaflet Bisyssor (Additiona
Activities), Arbetsgivarverkets cirkuldr 1996:A 15. In this leaflet, which is distributed to all agencies,
extensive information is given on the legislation concerned. The leaflet also deals with rulesin collective
agreements concerning additional activities which are not detrimental to confidence (article 7 of PEA) but
which might infringe upon the employee’ s performance in his’her daily work. The collective agreements
also contain rules governing the right of an employee to undertake additional activities of the same kind as
the agency carries out for afee.

According to the collective Agreement Concerning the Salaries of the Most Senior Government Officials,
the officials concerned are under an obligation to inform their employer whether, and to what extent, they
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have additional activities or intend to undertake such activities. The Government or the employer must
decide whether officials should give up their additional activity entirely or partly or whether they may
undertake additional activities that impede the exercise of their duties. These rules are more far reaching
than those applicable to other officials. 1n 1999 the government appointed a special committee to review
the rules concerning additional activities.

€) Proceduresto report misconduct/suspected corruption

There are no procedures or abligations for public servants to report misconduct/suspected corruption
committed by public servants, and no protection/safeguard available to public servants who expose
wrongdoing. For the public, special procedures are available, through the Parliamentary Ombudsman, to
expose wrongdoing committed by public servants. The Parliamentary Ombudsman publishes reports on
hig/her investigations. Only the reports that are of general interest are published.

f) Internal control to support the improvement of ethical conduct in the public service

Thisisamatter for each individua agency as employer.

g) Disciplinary proceduresin case of a breach of public service standards

In the Public Employment Act, there are provisions on disciplinary measures in the form of awarning or a
salary reduction. These are only applicable for breaches which are significant. Misconduct or negligence
may ultimately lead to notice of dismissal. Decisions on disciplinary measures and notices of dismissal
may be challenged in court.

V. Scrutinising misconduct in the public service

a) Institutions and proceduresto investigate and prosecute misconduct

Bodiesin place investigating misconduct and corruption in the public service include:

e The Parliamentary Ombudsmen supervise - as one branch of the Parliamentary control of the
executive - the application of laws and other statutes in the public service.

* The Chancellor of Justice is a non-political civil servant appointed by the government. The main
duties of the Chancellor are to act as the government’s principal lega adviser, to represent the State
as Solicitor Generd in cases affecting the State’s interest, to exercise supervision on behaf of the
State over all civil servants, including national as well as municipal officials, and to take action in
case of abuse, and to ensure that the limits to the freedom of the press, which are established in the
Freedom of the Press Act, are not transgressed.

e Public prosecutors investigate any actions by public employees which are considered to be
criminal, in the same way as other crimes.

* Each individual agency internally investigates breaches of duty, which are not considered to be
criminal.

Bodiesin place prosecuting misconduct and corruption in the public service:
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*  Public prosecutors prosecute crimina actions committed by public employees before a public court
in the same way as other crimes.

e Misconduct or negligence which are not considered as criminal are examined by a public official
and brought before the managing directors of the agency involved (personalansvarsnamnd), the
latter being appointed especialy to decide on the matter.

e The Parliamentary Ombudsmen may in certain cases initiate legal proceedings against a state or
local government official.

* The Chancellor of Justice acts as the only public prosecutor in cases regarding offences against the
freedom of the press.

According to the general procedural rules, only public prosecutors are empowered to bring suspected cases
of corruption directly to court.

b) Institutionsin placeto perform independent scrutiny of the administration

These include;

e The Parliamentary Ombudsmen.
e The Chancellor of Justice.

e Swedish Nationa Audit Office.
e Parliamentary Auditors.

Anyone may report suspected crimes or breaches of duty. All public authorities are externally audited by
the National Audit Office. External audit reports are routinely published.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

Active and passive bribery has been criminalised in the Swedish Penal Law for a long time. It is
criminalised to receive, accept or demand a bribe or any other undue advantage. The receiver is defined as
any employee. The legidation therefore covers corruption in the public sector as well as in the private
sector. The Swedish anti-corruption legidlation is also applicable to public officials other than employees,
for example ministers, members of parliament and other public assemblies and any other person exercising
public functions. The punishment for bribery is afine or imprisonment for at most two years.

According to the government the laws in force; the Instrument of Government, the Administrative
Procedure Act, the Public Employment Act, the Swedish Penal Code are sufficient as ethical values for
government employees in their role as public servants.

The government recommends government agencies to enhance the effort to inform better and train the
public servantsin ethics.

There is no institution assigned to co-ordinate and manage the implementation of a government ethics
policy. No national ethics or corruption prevention plan/strategy has been developed. However, each
individual agency decides upon whom to involve in the preparation and implementation of its ethics
policy.
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b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

Sweden has been spared from severe problems of corruption. It is awidespread opinion that the openness
and transparency of the Swedish public administration have contributed to reduce the problems of
corruption in the public sector. According to the Swedish Freedom of the Press Act, public documents are
available to all Swedish citizens. This provides for an extensive control exercised by the citizens and even
more by the mass media. Furthermore, two public institutions, the Chancdlor of Justice and the
Parliamentary Ombudsmen, supervise the public administration.
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SWITZERLAND

I. Thegeneral context for managing ethicsin the public servicein Switzerland

a) The principal ethics-related which have confronted the public service in Switzerland during the past
10 years, and especially within the past 18 months

In Switzerland no obvious increase in corruption - at federal level - has been observed in the statistics; it
should nevertheless be noted that the media and the public have been paying greater attention to this
problem since the revel ation of a number of bribery cases.

b) Recent measuresto improve ethical conduct in the public service
General observation

It is not part of Switzerland's legal and administrative tradition to set up institutions specifically responsible
for encouraging ethical conduct. Broadly speaking, ethics management is regarded as a task extending
across a number of sectors and difficult to delegate. Tools aimed at promoting ethics as such (codes of
conduct, ethics seminars, etc.) are little used. In Switzerland there is no real policy for ethics management.
On the other hand, the following tools help to prevent corruption:

e Management principles and administrative practice: public-service processes and structures use
various means (legal instruments, pay, terms of employment, rules for workplace procedures,
reporting obligations, etc.) to encourage officials to devel op the desired behaviour or, alternatively,
to discourage misconduct.

» The body of legislation on public servants.

Parliamentary action

Various draft legidation has been tabled calling on the Federal Council to adopt anti-corruption measures
invariousfields:

96.3457 - Kurt Schille's motion of 1 October 1996: bribery cases, legidative consequences.

The Federal Council was instructed to draw al the legidative conclusions from the bribery cases having
occurred in public administration and modify the relevant provisions of the Swiss penal code in
consequence.

99.3013 - Postulate of 22 February 1999 from the Committee for Economic Affairs and Taxes. OECD
Convention on Combating Bribery of Public Officials.

The Federal Council was requested to begin the ratification procedure for the OECD Convention on
Combating Bribery of Foreign Public Officialsin International Business Transactions. The Federal Council
proposes to file this postul ate.

99.026 - Federal Council subject matter. Penal code and military penal code: amendment (corruption).
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Bill of 19 April 1999 concerning ateration of the Swiss penal code and military penal code (modification
of criminal provisions applying to corruption) and accession of Switzerland to the Convention on
Combating Bribery of Foreign Public Officials in International Business Transactions (Feuille fédérale
1999).

Other draft legidation concerning specific areas such as public procurement and construction of main
roads were tabled. The following bills are of particular interest:

98.3347 - Otto Zwygart's motion of 26 June 1998. Appointment of an ethics committee. Reply of Federal
Council:

e Ethica values may be taken into account in various ways, for example by setting up ethics
committees or using ethics specialists in committees and working groups. However, the Federa
Council holds that creation of an ethics committee is not the right answer if the committee’s remit
is not confined to a specific and particularly complex field of ethics but covers al public problems
currently arising.

e Various specialist committees already exist at federal level (or are being set up) in such diverse
fields as women's issues, racialism, genetic engineering and medically assisted procreation. There
IS no point in setting up another committee, whose general remit would inevitably encroach on the
work of these specialist committees.

e However, the Federal Council iswilling to seek more frequent assistance from ethics specidistsin
areas in which it has not previously done so as well as in the committees and working groups
which it sets up and to entrust examination of specific public problems to ethics committees
wherever justified. To address basic issues of this kind the Federal Council has, moreover,
established a senior forward-planning body within the federal administration which contains
representatives from departments dealing with future socia, territorial, environmental and
economic issues in the course of their work.

93.3670 - Victor Ruffy’s postulate of 17 December 1993. Corruption research. Nationa research
programme.

Generally speaking, parliamentary action is intended not so much to strengthen punitive measures as to
reinforce prevention (by encouraging ethical conduct, for example).

Reactions within the Federal administration

Final report of the "Corruption and Safeguards' Working Group, Federal Department of Justice and Police
(FDJP), 1996.

The increase in cases of public-servant bribery prompted the head of the FDJP to set up a working group
(12.7.95). This group, chaired by the federa police, was instructed to assess the situation within
Switzerland, determine what action was required, and propose a strategy. In particular it studied the
guestion of safeguards and came to the following conclusions:

* The extent of corruption within the Federal administration offered no cause for alarm. Specific
action should be taken on criminal legislation, fiscal law, competition law, internal and external
public-service control, and the conduct of administrative procedures, which were often
complicated.

» Proposed action: standard rules on receiving gifts; staffing increase for the Federal Audit Office
(risk analysis); inclusion of corruption-related problems in management courses, more checks in
high-risk areas (line managers).

On the basis of the FDJP report, the Federal Council conferred the following thr ee mandates (decisions of
18 December 1996 and 15 January 1997):
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1. To draft standard rules on receiving gifts [Federal Office of Personnel (FOP)/Federal Department of
Finance (FDF)].

2. To andyse corruption risks and determine safeguards required in the federal administration [Federal
Council’s Administrative Control Service].

3. To strengthen Penal Code provisions relating to corruption [Federal Department of Justice and Police
(FDJP)].

The following progress has been made:

1. There has been no attempt so far to draft standard rules on receiving gifts, since situations and
requirements vary too much from one department to another.

2. The report from the Federal Council’s Administrative Control Service on 26 March 1998 concerning
corruption risks and safeguar ds within the Federal administration has been published. It contains alist of
high-risk activities and recommendations (Federal Council order of 20 May 1998), including the
following:

* Departmental verification of safeguards.

e Inclusion of corruption issuesin management courses.

» Drafting of a code of conduct to be used as both an instrument of prevention and atraining tool.
* Analysisof corruption risks and safeguards in connection with auditing of public-service work.

A working group of the Federa Office of Personnel (FOP) was instructed to prepare a code of conduct for
1999. This code will come within the framework of the Personnel Management Project (PMP) and will be
published as two manuals, one for public-service managers and one for ordinary staff. It will be
implemented more through development of a corporate culture than through use of crimina penalties.
Some agencies already have a code of conduct (the Agency for Development and Co-operation, for
example). Very often there is no code of conduct as such but rather guidelines on the behaviour to be
adopted (towards outside partners during negotiations, towards customers, towards recipients of services,
etc.). Ethics in itself is seldom dealt with explicitly, being instead considered an implicit part of a public
servant’s work. Adoption of appropriate behaviour is, in fact, inherent in the performance of work
(specifically in staff assessment, seminars, management Courses, etc.).

Recently it has been structural reforms (relating, in particular, to new public management and budgetary
cuts) and a number of bribery cases which have been at the root of efforts to promote ethical conduct.

Various measures have been taken by departments and agencies:

» Training and development: management courses, training on specific subjects, induction courses
for new staff.

« Establishment of a corporate culture in departments and agencies or redefinition of existing culture:
open and transparent management styles and communication patterns (trust; clearly defined
responsibilities); development of departmental and agency guidelines; management courses and
directives; specific rules and standards of conduct; improved communication between departments
and agencies; interna control systems (safeguards, sample surveys by internal and independent
auditing services, management control (controlling), multiple checks, division of duties, additional
security measures, etc.); reorganisation of structures and work processes.

Mention may here be made of the Federal Department of Environment, Transport, Energy and
Communications (DETEC), with the decision to introduce mandatory emergency measures to prevent
corruption (30 May 1997).

3. Modification of the Penal Code provisions on corruption and strengthening of the provisions relating to
corruption of Swiss and foreign officials are preconditions for ratifying the OECD Convention on
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Combating Bribery of Foreign Public Officials in International Business Transactions, signed by
Switzerland and 32 other States on 17 December 1997.

Extracts from an FDJP press release of 20 January 1999:

"The Federal Council (...) has instructed the Federal Department of Justice and Police (...) to submit draft
legidation in the next few monthsin order that Switzerland may implement the OECD Convention as soon
as possible. However, modification of legisation on private-sector corruption will be separate from this
act. It will be covered by a second package which will be dealt with later, upon ratification of the Criminal
Law Convention on Corruption drawn up by the Council of Europe. (...) In the view of alarge mgjority of
the circles consulted, active bribery of public officials [must now be] punished as a serious indictable
offence, the corresponding limitation period [must be] extended, and any money laundering of proceeds
from active bribery must come under criminal law."

The proposal to prosecute "palm-greasing” practices (unspecified benefits conferred on a public servant for
acting in his official capacity), which are at the root of a particularly dangerous form of systematic bribery,
was also approved: "The new crimina provision governing active bribery of foreign public officials and
Switzerland's accession to the OECD Convention [were] widely approved.”

Action aspart of the Confederation’s personnel policy

Personnel policy guidelines have been issued by the Federal Office of Personnel (FOP) as part of the
Personnel Management Project (PMP). These guidelines are a key instrument in reorienting the
Confederation’s personnel policy. They are due to be implemented in 1999.

Pressrelease on reorientation of the Confederation’s per sonnel policy

"The Federal Council intends to encourage staff openness to change and increase the leadership role of
managers. This decision has been taken on the basis of the Personnel Management Project (PMP) report.
The Swiss public administration ought consequently to remain an attractive employer and possess
dedicated and flexible staff. The Federa Chancellery and individual departments will have greater
responsibility for staff management and the federal agencies more room for manoeuvre when
implementing decisions. Modernisation measures will be introduced from 1999. Modern and dynamic
personnd management within the Swiss public service has three key objectives. to encourage strategic
changes within the administration, facilitate economic working methods, and promote a learning culture.
To be certain that the personnd policy is effective, personnel speciaists will no longer be solely
responsible for this field. In future more will be required of line managers to ensure that they assume their
management role. This is particularly relevant to the Federa Council, which will be more involved in
personnd policy in the role of a college. But staff themselves will also have greater responsibility for their
own personal and professional development.

"In connection with the government and administrative reform, an interdepartmental drafting body under
the Federal Office of Personnel (FOP) has made a detailed analysis of the personnel function in the course
of the year. On this occasion a number of recommendations contained in the February 1998 report from the
Control Committees of the Federa Chambers on the Confederation's personne policy were aso
implemented. In particular, personnel policy guidelines were drawn up. These guidelines are binding, but
their application will be reviewed in 2001 with the entry into force of the new Confederation Personnel
Act.

"The new personnel policy grants greater management powers to departments and allows federal agencies
greater room for manoeuvre in implementing decisions. Organisation units are therefore responsible for
reviewing their personnel departments structures and framework conditions. It would be possible to
consider establishment of service centres and specialised centres run as service centres. They would define
their own products under an agreement stipulating the quality and quantity of services required.
Subsequently, these service centres could also invoice for their own services on certain conditions. It is
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also essential to increase the professionalism of personnel specidists still further through various
professional development and training measures. As the body responsible for federal personnel policy
within the Federal Department of Finance and in charge of resources, the FOP takes responsibility for
strategic management, training and guidance (amongst other things), supplies the foundation and
instruments of personnel policy, and provides general co-ordination and staff information.

"Implementation of personnd policy implies new tools. To this end, the Federal Council has delegated the
following tasks, among others:

* Todevelop anew and more flexible pay system taking better account of individual performance.

e To introduce management development, designed in particular to encourage managerial mobility
and professionalism as well as to prepare the next generation.

e To extend the staff assessment system, especially for assessment of managers by their
subordinates.

e To submit key personnel-policy figures regularly so that the Federal Council can play its role of
employer more effectively (controlling).

e To strengthen marketing by taking steps to improve the public service's image and position on the
labour market.

e To extend flexible working (calculation of working hours on an annual basis, phased retirement,
sabbaticals).

* Todraw up new rules on training.

e Toappoint confidential advisersfor public-service staff in Switzerland.

e To retain the time-recording principle for work in the public administration. However, individual
departments may decideto lift this obligation for senior management.

"The conclusions of the PMP report confirm the validity of the reforms implemented in the Swiss public
service. With its new approach, the Federal Council is underlining the role of personnel as a strategic
success factor and a cultural mainstay of the modernisation process.”

Action by the Control Committees (drawn from the Control Committees annual report, May 1999)

Appointment of confidential advisersfor federal administration staff

In their report of 9 July 1998 the Control Committees of both Chambers recommended the Federal Council
to appoint one or more confidential advisers for federal administration staff, pointing out that restructuring
resulted in greater pressure on the public administration and that it was important, in these circumstances,
for public service staff to be able to consult independent "advisers'. Although it would not be the latter's
main role to prevent corruption, they could nevertheless exert a salutary influence in this area. On 18
November 1998 the Federal Council indicated that it shared the Control Committees opinion on the
usefulness of confidential staff advisers and instructed departments to appoint them in their respective
fields.

Federal officials secondary activities and former officials occupations analysed in terms of conflict
of interests

Statutory provisions concerning secondary activities are properly enforced. Federal departments generally
evidence great discretion in granting permission for such activities, athough implementation of these
provisions varies greatly from one department to another (especially for teaching activities). No offences
against criminal law have been recorded. Conflicts of interest may arise in a few rare cases and generally
concern consultancy (lega advice, tax consultancy, wealth and trust management, etc.) or representation
work. The committees in particular suggested developing discussion of ethics in the public service. They
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instructed Parliament’s Executive Supervision Board to decide what action was needed. In its report, the
Board has shown that the steps taken are still at afairly embryonic stage. Its conclusions are as follows:

Generally speaking, the departments questioned noted a drop in public confidence in government
administration (following various cases of misconduct).

They nevertheless thought that core public service values (e.g. being at the service of the public,
being accessible to customers, listening to members of the public, ensuring that the law was
enforced, and ensuring that work was performed according to the rules) were generaly respected
without any special effortsto promote observance of ethical rules.

Doubts concerning possible misconduct are explained mainly by mismanagement and recruitment
errors as well as ill-defined powers. A model attitude on the part of public-service managers and
the political authorities, together with clearly defined responsibilities, would be a more effective
strategy for combating this type of misconduct.

Hitherto, new public management has not had the effect of increasing the number of bribery cases.
As long as the attendant conditions are modified accordingly, new public management presents no
element of risk. It may even check corruption.

The persons questioned thought that the preventive measures best suited to encouraging
appropriate behaviour were the rules of conduct laid down in the personnel policy guidelines and
those specified in the code of conduct being prepared. These measures have not yet been fully
integrated into training and development. On the other hand, departments are working very actively
to promote respect for ethics in the broadest sense of the word, for example by organising briefing
sessions for new staff or seminars on how to treat public-service users. They are also endeavouring
to modernise their "corporate culture" by establishing guidelines, defining new communication
patterns, and training management staff. However, we cannot redlly talk of "ethics management”
(in the OECD sense). Since the federal administration enjoys a satisfactory reputation, the
introduction of such management is not a matter of urgency. Switzerland has preferred to include
preventive measures in the new legidation on Confederation personnel, since ethicsis regarded as
part and parcel of the structure and management of administrative affairs. Ethical conduct is
therefore governed by unspoken rules.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

The following are core public-service values:

Government administration as a public service (administration at the service of the public), avaue
set out in the legidation reating to public servants (Section 21 et seqq. of the Civil Service Act,
Regulation 24 et seqq. of Staff Regulations, and the draft Confederation Personnel Act), in the
personnel policy guidelines (see above) and in the Code of Conduct which came into operation at
the end of 1999.

Services geared to customer needs, with contract management and overall budgets (new public
management).

Services accessible to the public, with a militia system, federalism and direct democracy.
Compliance with the rules of law as laid down in criminal-law provisions on bribery and the
Financial Auditing Act.

Proper performance of duties under the Financial Auditing Act.

Management by objectives, under Section 36 of the Law on the Organisation of the Government
and the Administration (LOGA), and Article28 of the Order on the Organisation of the
Government and the Administration (OLOGA).
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»  Staff information, a principle of the Federal Office of Personnel (FOP) and OLOGA Article 12.
» Efficient and rational management of administrative work, under reforms geared to results-oriented
administrative management.

These values are stated in the following forms:

» Classified compilation of federal law (published in paper form and on the Internet): Civil Service
Act, Staff Regulations, Penal Code, LOGA, etc.

e Instructions from the Federa Council, departments and agencies (paper form, Intranet and
Internet), including management guidelines.

e Federal Council guidelines on personnel policy (sent by post to all employees).

b) How stated core public service values are communicated to public servants

The following methods are used:

e Manual containing corevaluesis automatically circulated to anybody joining the public service.
» After each revision, manual containing core values isdistributed to al public servants.
e Core values are communicated through new technology (such as the Internet).

¢) The statement on core public service values was revised during the past ten years

The statement has been revised in the 1999 Confederation Personnel Act. A number of public servants
from across the administration (since the body working on the act is a supra-departmental body) have been
involved in the drafting of this act. Staff associations have been consulted. As part of the amendment
procedure for this legidation on public servants, the public was also involved.

[11. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

A code of conduct constituting a statement of the behaviour expected of public servants is being prepared
(Federal Office of Personnel). It will cover the following specific issues:

» Recelving gifts and benefits such as fees, payments and entertainment.
» Useof official information.

e Useof official property/facilities.

*  Work outside the public service.

There are aso specific requirements in the form of instructions, guidelines and directives from
departments (Federal Department of Foreign Affairs, Federal Department of Defence, Civil Protection and
Sports; Federal Department of Justice and Police) and agencies. As for people working at the
political/administrative interface, they are bound by the requirements relating to management and proper
performance of duties by senior civil servants and the government under the law on relationships between
senior bodies and under the terms of the Federal Assembly Manual.

Minimum standar ds of behaviour for the public service are specified in the following legidation:
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* Civil Service Act (of 30 June 1927), which will be replaced by the Confederation Personnel Act
(CPA).

» Staff Regulations: Regulations 24, 26 and 27 (prohibiting acceptance of gifts and other benefits)
and Regulation 28 (confidentiality).

e Order concerning employment of federal officials in international organisations, Article 2
(officials independence).

* Pena Code provisions relating to corruption.

e Financia Auditing Act.

* LOGA Section 36, and OLOGA Article 28 (management by objectives).

* OLOGA Article12 (principles governing public service management, and personnel policy
guidelines).

Since the situation varies greatly between one department and another, Switzerland does not have any rules
dealing specifically with receiving gifts. However, the Code of Conduct makes reference to it, and
departments may use the Code as a model when drawing up their own rules (departmental and agency
instructions). Section 19 of the draft Confederation Personnel Act and Article 316 of the Penal Code
regul ate acceptance of gifts and other benefits.

b) Unacceptable conduct for public officials according to the law

The following kinds of misconduct by public officials are specified in criminal legidation:

» Active, passive and attempted bribery of/by public officids.
e Partidity in officia decision-making.
e Abuse of office or public trust.

Other types of misconduct are identified in Articles 313 (misappropriation of public funds), 316 (receiving
a benefit), 317 (official forgery of documents) and 319 (abetting avoidance) of the Penal Code.

The following prohibitions and restrictions are imposed on public officials by other legidation:

 "A public servant is not entitled to engage in a secondary activity which would compromise
performance of his official duties or be incompatible with his office (Civil Service Act,
Section 15, secondary activities)

* "A public servant is prohibited from disclosing official matters which must remain confidential by
virtue of their nature or on specia instructions. The duty of discretion subsists even after
termination of service." (Civil Service Act, Section 27, confidentiality)

e "Permission (to engage in a secondary activity) may be granted where there is no incompatibility
and where there is no conflict of interests between official duties and the secondary activity." (Staff
Regulations, Regulation 13, secondary activities)

* "They (the Chancellor and members of the Federal Council) may not hold office as director,
manager or member of the board, supervisory body or control body of a business organisation.”
(LOGA, Section 60, incompatibility with duties).
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V. Institutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promate an ethical environment

The following tools are used:

* Rules/guidelines/palicies are provided for recruitment and promotion procedures.

* Recruitment and promotion are based on merit.

e Openness of sdection procedures is ensured by publishing the recruitment
rules/guidelines/policies, publicising vacancies, and eval uating selection procedures.

e Only published and appropriate selection criteria are considered in recruitment.

« Ethical considerations are taken into account in the recruitment process through job interviews,
assessments and tests (handwriting analysis, for example).

e Ethical behaviour is taken into account in performance appraisals through annua interviews
designed to assess employee performance.

» A pay policy has been approved by the Federal Council for the entire staff and certain positions,
adjusted according to the economic situation.

Special attention is given to officialsin positions particularly susceptible to corruption, with:

e Theorder of 20 January 1999 concerning security checks on individuals.

« Agency regulations for fields potentially open to corruption: public procurement and information
technology. Anti-corruption measures include multiple checks, internal auditing services, and
security checks.

b) Informing and training public servantson ethicsissues

In departments and agencies, corruption is prevented by internal measures, for example the drafting of
directives, guiddlines and instructions. These measures are mainly the responsibility of the agency and,
aboveit, the department (instructions and courses).

The Federal Department of Finance has prepared the Personnel Management Project (PMP). On 20 May
1998 the Federa Council instructed the Federal Department of Finance to draw up a code of conduct. This
document is being prepared by a working group under the Federal Office of Personnd. It will lay down
ethical standards and its content will be brought into line with the personnel policy guidelines. The code of
conduct will be distributed and implemented in the same way as these guidelines (incorporated in manuals,
given to new staff, etc.)™. It will be the foundation of the training and development offered by the Federal
Office of Personnel, especially for management courses.

The question of the assistance available to public servants for resolving work-related ethical problems is
broadly addressed in the principles governing public management. The first point of contact is the
immediate superior, followed by the next department up and then the federa police. There is no
counselling on the risks of corruption as such; guidance on the subject is incorporate in management and
performance of duties, since particular attention is paid to perpetuating and further developing an everyday
culture of trust.Until now, the possibility of setting up advice and mediation structures has been envisaged
only in the case of sexual harassment (see 1998 Personnel Management Project (PMP) report of the
Federal Department of Finance, Section 4.8 "Confidential Advisers and Social Consultation Unit").

19. In this connection, see PMP report, Section 4.14.2 "Code of Conduct”.
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¢) Other measuresto promote high standards of conduct and assist prevention

These measures include the following:

* ldentification and reporting of conflicts of interest (Section15 of Civil Service Act and
Regulation 18 of Staff Regulations).

* Requiring reasons for administrative decisions.

* Redress against administrative decisions.

* Timelimitsfor replying to user requests.

* Anti-corruption provisions in invitations to tender.

»  Specific controls for public procurement procedures.

* Risk assessment for most sensitive areas.

« Clearly defined responsibilities in performance of duties, and transparent rules on decision-making
procedures (especially for third parties).

e Management control (controlling).

* Double or multiple checks.

« Division of duties.

* Improved filing of documents relating to case-handling.

* Rotation of staff.

d) Disclosure policy

A personal declaration is required from public servants engaged in a secondary activity (order of 30 June
1987 on insured income from secondary activities and the obligation to file the said income, and
Regulations 13 and 13a of the Staff Regulations). The disclosure obligation is confined to certain sectors:
diplomats, border guards, customs officers, military personnel, and holders of State secrets.

The following information is required in annual declarations and in declarations made when joining the
public service, when relevant circumstances change, when the permission referred to Regulation 13 of the
Staff Regulations is granted, or in the circumstances specified in the order of 30 June 1987 on insured
income from secondary activities and the obligation to file the said income:

e Source and amount of income.
* Qutside activities.
+ Gifts.

The disclosed information is used through official channels. In the case of permission to engage in a
secondary activity, for example, the information is used in accordance with Regulation 13 of the Staff
Regulations. The immediate superior has access to the information. If the official is suspected of having
committed an offence against criminal law, the federal police use the information.

€) Proceduresto report misconduct/suspected corruption

Lega provisions define the procedure for exposing wrongdoing, and internal rules define the procedure
within each organisation across the public service. No protection is available to public servants who expose
wrongdoing.

For the public there are specific procedures for exposing wrongdoing by public servants through the
conventional possibility of appealing against a decision of an administrative authority under administrative
procedure.
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f) Internal control to support the improvement of ethical conduct in the public service

The following internal controls help to prevent corruption:

e Aninternal control system (ICS) in agencies and auditing services.

e Management control (controlling) by line managers.

* Monitoring by the Federal Audit Office.

e Special checks by the Federal Office of Information Technology (FOIT) and the Federal
Department of Finance (FDF) in the field of information technology.

e Monitoring by departments.

* The Federa Council’s Administrative Control Service.

These internal controls help to improve ethical conduct through direct contact between the Federal Audit
Office and the relevant agencies and offices in the event of misconduct and through supervisory bodies
such as the departments’ auditing services and the Federal Council’'s Administrative Control Service.
Monitoring of recommended measures occurs as part of the risk analysis conducted by the Federal Audit
Office (definition of review priorities). Tracking of weaknesses is performed by genera supervisory
bodies.

This internal control, required by law, is carried out regularly. Management and decision-making and
executive bodies at various levdss, the parliamentary Control Committees and Finance Committees, and the
parliamentary special committees (the committees of inquiry, for instance) have access to internal control
reports.

0) Disciplinary proceduresin case of a breach of public service standards

The following disciplinary measures are available:

* Measures laid down in the legidation relating to public servants (e.g. for refusal to obey
instructions or breaches of rules of conduct, including failure to observe ethica rules), and
penalties such as a warning/reprimand, suspension and dismissal (Civil Service Act, Sections 30 to
32, and Staff Regulations, Regulations 31 to 44).

e Measures laid down in Articles 312 to 317 (abuse of authority, misappropriation of public funds,
dishonest management of public interests, passive bribery, receiving a benefit, forgery of
documents by officials), Article319 (abetting avoidance) and Article 320 (breach of official
secrecy) of the Penal Code.

V. Scrutinising misconduct in the public service

a) Ingtitutions and proceduresto investigate and prosecute misconduct

The following bodies exist to investigate misconduct and corruption in the public service:

« Aninvestigative body with jurisdiction over the whole public service.

« An investigative body with exclusive jurisdiction over one body or a specific range of public
service bodies.

e Aninvestigative function within individual public-service agencies/departments.

Security checks on individuals are the responsibility of the federal police (FDJP). Financial auditing and
risk analysis is the responsibility of the Federal Audit Office. As for the rest, the responsibility lies with
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agency directors and heads of department. Investigative independence is not guaranteed. In specialist
fields, the committees are responsible.

The following bodies exist to pr osecute misconduct and corruption in the public service:

*  For acts of corruption as defined in the Penal Code, the federal police (FDJP) is responsible.
» For wrongdoing revealed by the Federal Audit Office, it is the line managers who are primarily
responsible (reports to agencies).

Some investigating or prosecuting bodies are empowered to bring suspected cases of corruption to court
directly.

b) Ingitutionsin placeto perform independent scrutiny of the administration

These ingtitutions include the following:

e Parliament/parliamentary committees.

» Independent/external auditors reporting to elected bodies such as Parliament.

e Courtsfor judicial review.

* Independent office of ethics.

e Mediaand public opinion.

e Non-parliamentary control bodies for the public service (Federal Council’s Administrative Control
Service; Federa Audit Office).

Procedures and mechanisms exist to bring wrongdoing to the attention of bodies exercising independent
scrutiny of public-service activities; they include auditors' reports, performance reports, appeal bodies and
objections.

External audits are conducted by the following:

e The Federa Audit Office, a semi-independent body between Parliament and the Federal Council,
which checks that the accounts have been properly kept, in accordance with statutory provisions
(all areas of government administration) and examines the risk areas identified by risk analysis.

e The Control Committees (depending on the problem).

e Other committees (the parliamentary committees of enquiry, for example).

* In somefields, total quality management is provided by external auditors (on the administration’s
own decision).

These external audits are carried out every year (sometimes severa years apart), and the external audit
reports are routingly published.

V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

The Federal Office of Personnel (Federa Department of Finance), an institution defined by law, is in
charge of implementing the Federal Council’s personnel policy. It is divided into the following sub-units:
systems development, personnel law, guidance and co-ordination, and staff training/development. The
Office does not produce areport.

The following actions are taken to ensure that the ethics and anti-corruption measures adopted by the
government are consistent:
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Risk assessment to steer policy development, define priorities and sequence ethics measures.

Analysis of systemic failures and of trendsin criminal and disciplinary cases.

No ethics or anti-corruption plan has been devel oped.

b) Assessment of the effectiveness of measures promating ethical conduct and preventing misconduct

There is no overall procedure for assessing the effectiveness of measures taken in the various sectors. The
assessments made concern fields particul arly susceptible to corruption (such as information technol ogy).

The following tools are considered helpful in preventing corruption:

General management principles.

Interna and external public service auditing.

Training and development to inform public servants and make them aware of corruption risks.
Strengthening of criminal provisions relating to corruption in Switzerland and in cross-border
businessrelations.

Introduction of a more consistent personnel policy (modification of legidation relating to public
servants).

The main impediments to more effective prevention of corruption in the public service are the following:

Lack of time to achieve the requisite awareness, since government departments are very
preoccupied by the new tasks assigned them and by current projects in the management and
personnd fields.

Various shortcomings in safeguards (see Proposal No. 30 of the Federa Council’s Administrative
Control Service, "Corruption risks and safeguards within the federal administration”, Annex 1).
Staff recruitment errors.

Unsatisfactory working conditions (material and otherwise) and an unpleasant working
environment (lack of mativation, distrust, anonymity, etc.).

Lack of corporate culture in the Confederation’s general administration. Also lacking are values
common to all levels of the administration, from members of the Federal Council to officias in
junior positions (see "The Confederation’s Personnel Policy", a report by the Control Committees
of the Federd Chambers for the Federa Council, 12 February 1998, Section 337 "Staff
information™).

The status of the public service in society and the business world has changed (opening-up,
decentralisation, and co-operation).
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Annex 1

Federal Chancdlery: Federal Council’s Administrative Control Service

List of safeguards’ possible weak points

| Safeguards

| Possible weak points

Ladder of decision-making
bodies

Regulation of decision-
making process

Decision-making criteria

Dispersal of powers between different levels with inadequate
supervision

Shortcomings in the conferral of decision-making powers to the
different levels

Too great a gulf between management and operations (business
conducted through memoranda)

Those concerned are not properly aware of officials powers or
programme objectives (problem of insider information)

Shortcomings in rules governing responsibility for task performance

No new management instruments for delegation of decision-making
powers

Wider margins of discretion for deregulated work (insufficient
control of discretionary authority)

Delegation of decisionsto "subordinate” project organisations

Incomplete compliance with directives on conduct of business,
especially in the case of statutory authority coupled with a margin of
discretion

Failures in determining and respecting objectives going beyond
statutory authority and giving it concrete expression

Inadequate grounds for decisions with consequences for third parties
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| Safeguards

Possible weak points |

Management control

Internal control

Record of business
conducted

Dual-control principle

Division of duties

» Failures in defining objectives which can be audited at the different
levels

e Interruptions in the information flow between the various
management levels (inadequate contact)

* No up-to-date auditing instruments in the new forms of public-
service management (NPM, delegation of decision-making powers)

* Inadequate auditing of task performance and quality assurance

e Failuresin defining and observing business control principles
» Inadequate recording of business (checks on abuse of power)

e Excessively long seria checks or checks performed without
authority

» Superficia checks made by overworked staff
» Dropping of process auditing in favour of objective auditing
e Lack of clarity or dispersal of responsibilities for auditing

e Excessiveformal auditing

* Inadequate rules on document filing and management (memoranda
on telephone calls, minutes, etc.)

* No countersignatures for activities particularly open to corruption
* No divison between planning, decision-making and implementation

in sectors particularly at risk

* No division of duties owing to staffing shortages in activities
particularly at risk
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| Safeguards

Possible weak points

Departmental watchdog

Involvement of other
agencies

Independent auditing of

administration

Options for third-party
appesl

Staff information and
training

Checks on information and
telecommunications
systems

Staff rotation

Complex watchdog rules

Inadequate monitoring by departmental watchdogs (problem relating
to definition of responsibilities)

Dispersal of powers between agencies (and concentration in some of
them)

Lack of guidelines concerning scope of powers

Inadequate supervison by Control Committees owing to lack of
resources and problems relating to definition of responsibilities

No checksin the event of lack of appeal on account of corruption
Subseguent checks (bel ated whistle-blowing)

Inadequate awareness of activities open to corruption (inability to
detect problems and dubious situations)

Incomplete list of activities open to corruption

Insufficient information on management rules applicable to new
forms of public-service management (NPM)

Inadequate checking of data and compatibility of data-processing
systems
I11-defined responsibilities regarding use of on-line data banks

Staff rotation jeopardised by dstaffing shortages in activities
particularly at risk
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TURKEY

I. Thegeneral context for managing ethicsin the public servicein Turkey

a) The principal ethics-related issues which have confronted the public service in Turkey during the
past 10 years, and especially within the past 18 months

I ssues include the following:

e Corruption and partisanship in the public sector.

e Lack of abjectivity in recruiting civil servants.

* Not maintaining the real value of public personnel wages.

» Misuse of public resources as aresult of political pressure.

e Lack of defined public regulations and lack of standardisation.

e Out of proportioned allocation of authorities and accountabilities.

» Misapplication of promation and punishment mechanisms, corruption in personnel management.

b) Recent measuresto improve ethical conduct in the public service

There have been some laws enacted by the Turkish Grand National Assembly and new regulations
enforced by the Government. These include:

e ThelLaw on Disclosure of Assets and Combating Bribery and Corruption (No: 3628 — 19.4.1990).

e ThelLaw on Banking Affairs (No: 4389 — 18.6.1999).

e TheLaw on Combating Organised Crime (No: 4422 — 30.7.1999).

e TheLaw on Prosecution Procedure for Public Servants (N0:4483-02.12.1999).

e The Law on Ratifying the Agreement on Combating Bribery to Foreign Public Officers in
International Trade Enterprises (4518-06.02.2000).

e The Decree of the Council of Ministers on the Central Examination System for Entering the Public
Service (22.2.1999).

« The provisions concerned with combating corruption in the Government Programme and seventh
National Five-Year Development Plan.

¢) Plansto address ethical issuesin the Turkish public service

In 1999, the Turkish Government regulated a new series of instructions related to hiring new personnel by
centralised exam and requiring a special exam and training for promation.

A reform of Personnel, General Headlth Insurance and Unemployment Insurance and legal arrangements

concerning arbitration is being carried out by the State Personnel Presidency and the Commission of
Personnel Management.
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Studies related to the ombudsman are continuoudly carried out by the relevant ingtitutions.

II. Corevaluesfor the public service

a) Stating core valuesfor the public service

Core values are the following:

» Fiddity to the Constitution and Laws of the Turkish Republic.

e Impartiaity and loyalty to the State.

* Fairness, honesty, equality and ethics.

» Legality (protection of public service by law and regulation of the missions of public officers by
law).

* Obedienceto austerity measures.

e Co-operation.

The values are stated in legal documents. The 1982 Constitution stated that public services are carried out
by civil servants. The principles with which civil servants must comply while ensuring public services are
indicated in article 128 of the 1982 Constitution and articles 1, 6, 7, 8, 9, 10, 11 of the Code of Civil
Servants.

b) How stated core public service values are communicated to public servants

The following forms are used:

e Core values are automatically provided when someone joins the public service.

e They are provided when someone takes up a position in adifferent public service organisation.
e Any revision of core valuesis distributed to all public servants.

« All public servants take an oath when joining the public service.

¢) The statement of core public service values has not been revised in the last decade

[11. Standards of behaviour for the public service

a) Statements of the standards of behaviour expected of public servants

The standards of behaviour expected of public servants are identified by the Congtitution, laws and other
regulations. They are available for public servants, politicians and al citizens who are interested. They
cover the following points:

» Recelving gifts or benefits such as fees, payments, entertainment.
» Useof official information.

e Useof official property/facilities.

» Officid travel.

e Use of corporate credit cards.
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e Obtaining a second employment.

e Restrictions on post-employment.

»  Special conditions/permissions on movement from the public service to the for-profit sector.
* Involvement in political work.

There are some specific requirements for some professional groups such as members of Parliament,
ministers, judges, the personnd of the Turkish Armed Forces, lawyers, officers of security services,
engineers and architects, etc. There are no specific guiddines for public servants working at the
political/administrative interface. Minimum standards of behaviour for public servants are stated in Law
No: 657 on Public Servants and Law No: 3628 on Disclosure of Assets and Combating Bribery and
Corruption.

b) Unacceptable conduct for public officials according to the law

The following kinds of specific misconduct are defined for public officials by criminal legislation (by the
Turkish Penal Code):

* Misuse of office.

* Neglect of official duty.

*  Embezzlement.

e Bribery.

e Arbitrary conduct.

» Fasdfication of official documents.

* lllega intervention on bidding.

« Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.

» Partidity in official decision-making.

* Abuse of office or public trust.

Further prohibitions and restrictions are imposed on public official by other legidation. Mainly, non-
observance of the principles, which are stated as core vaues for the public service is considered as
unacceptable. However, certain types of unacceptable conduct are identified in detail in article 125 of the
Code of Civil Servants (Law No. 657), asfollows:

* Receiving gifts more valuable than a certain amount (this amount varies according to salaries and
wages).

e Performing commercia activities.

« Being amember of apolitica party.

» Discriminating in any way against race, language, religion, political opinion, sexuality, etc. in the
course of public service.

e Going on strike.

» Disobeying obligations or legal orders.

e Using official properties for persona benefit.

e Behaving inappropriately with colleagues and citizens in the course of public service (e.g.
disrespect to colleagues in action or words, humiliation, insults, interference in word or act, threats,
physical attack, etc.).

» Performing collective actions (collective application or complaint).

e Taking persona advantage of any work relationships with any enterprises dealt with in the course
of public service.

229



PUMA (2000)2/ANN

IV. Ingtitutionsand proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

The following measures are used:

e Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies and publicising vacant positions.

e Taking ethical considerations into account in the recruitment process: those who have committed
felonies are not recruited, and objectivity (equality) is sought by means of a central examination
system for entering public service.

* Considering ethica behaviour in the performance appraisal, with ethical rules and regulations in
the performance appraisal reports.

Special attention is given to officials in positions particularly susceptible to corruption, in the areas of
public procurement, custom services and tax administration.

b) Informing and training public servantson ethicsissues

The first year is a probation period for public servants. During this year they are trained and given
information about public personnel law. Public servants apply to the State Personnel Presidency to resolve
their work-related ethical problems and dilemmas.

¢) Other measuresto promote high standards of conduct and assist prevention

Measures include:

« ldentifying and reporting conflict of interest situations, especially in areas of post public
employment and receipt of gifts or benefits such as fees, payments, and entertainment.

» Requiring the release of internal information related to ethical conduct and possible transgressions.

»  Specific controls on public procurement procedures.

d) Disclosure policy

Disclosure of personal information (declaration of persona assets, financia interests) is required from
elected officias (except muhtar, the person who is elected by village people and who is responsible for
carrying out the decisions of the village council and maintaining public services concerning the village),
senior public servants (every five years) and al public servants. The following information is required to
be disclosed when joining or leaving the public service, when the relevant circumstances change, and every
fiveyears.

* Assetsand liabilities.

* Loans.

» Sourcesand level of income.

« If the amount exceeds five times the net monthly salary, al paymentsto a public servant in the first
degree.
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Disclosure is confidential. Disclosed information is used to prevent public personnel from obtaining
property illicitly, to fight against bribery and corruption, and to support investigation in the public service.

€) Proceduresto report misconduct/suspected corruption

Lega provisions define the procedure for exposing wrongdoing. Protection is not available to public
servants who expose wrongdoing. For the public, specia procedures are available to expose wrongdoing
committed by public servants, such as complaint procedures, help desk, telephone line and various
inspection groups.

f) Internal control to support the improvement of ethical conduct in the public service

Interna control supports corruption prevention efforts. Within the central administration, the head of each
agency (minister, under-secretary, governor, sub-governor) enjoys hierarchica control, including
disciplinary authority over the acts, actions and persons of subordinates, from the point of view of
expediency, legality and ethics. These controls can be specified as financial control, management control,
etc. These control mechanisms (for exampl e, inspection boards, see below) punish wrongdoing and reward
civil servants who are successful in their public duties. Similar control mechanisms exist in municipalities
and functionally decentralised agencies. Control is exercised by the hierarchical head of each agency, e.g.
mayor, general director, rector, dean.

Interna control is conducted by the head of each agency by means of inspection boards directly attached
to them. There is an inspection board in each ministry and in some independent under-secretariats (like
Treasury, Foreign Trade and Customs) which conduct internal control as a whole to achieve pre-
determined goals as stated in laws, agency documents, national development plans, and the political
agenda of the government.

Interna control provides reports which include recommendations to overcome irregularities, procedural
problems, and inefficiencies and to reconfirm moral values in public administration. No follow-up is
required to implement recommended measures for systemic improvements. Internal control is required by
law and by general policy. Internal control reviews are performed on an annual basis, but if necessary they
can be performed any time. Inspection boards, the heads of the public agencies (ministers, under-
secretaries, general directors, etc.) and parliamentarians have access to the reports of the reviews.

0) Disciplinary proceduresin case of a breach of public service standards

These disciplinary measures are as follows:

e Warning

» Condemnation.

e Deduction from salary.

»  Freeze on promotion from one to three years.
e Disgudification from office.

Public officials have the right to make an objection to the higher disciplinary authorities (in al of the

above-mentioned situations) within seven days and to bring their case to the administrative judgement
courts within 60 days.
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V. Scrutinising misconduct in the public service

a) Institutions and procedures to investigate and prosecute misconduct

The bodiesin place investigating misconduct and corruption in the public service include:

An investigative body operates with jurisdiction over the whole public service (externa audit).

An investigative body operates with exclusive jurisdiction over one or a defined range of public
service organisations (externa audit).

An investigative function exists inside individual public service agencies/departments (internal
audit).

There are bodies in place prosecuting misconduct and corruption in the public service: public prosecutors
can directly and independently bring corruption cases to court. Certain investigative or prosecuting bodies
are empowered to bring suspected cases of corruption directly to court.

b) Ingitutionsin placeto perform independent scrutiny of the administration

Theseinclude;

Independent external auditors reporting to elected bodies such as Parliament. This ingtitution is
called as “Supreme Council of Public Administration” and its responsibilities are to supervise the
incomes, expenses, goods and accounts of the State on behalf of the Assembly.

Courtsfor judicial review.

The State Supervisory Council: the Congtitution provides for a specia agency, the State
Supervisory Council, that is an external control board attached directly to the President of the
Republic and whose members and chairmen are appointed by him. The scope of this control is far-
reaching, including enquiry inspections launched upon the request of the President.

The Prime Ministry Inspection Board by means of this board, the Prime Minister may inspect all
public organisations, public economic enterprises, public professiona organisations, associations,
foundations, co-operatives, unions and private companies. The scope of this control encompasses
investigations, inspection organisations, and also the duty of regulating and co-ordinating the
inspection system in Turkey.

The Prime Ministry High Auditing Board: this board inspects only public economic enterprises and
prepares an annual financial report on them.

Although Financia Inspection Board is included in the Ministry of Finance as regards to the
organisationa structure, it has an inspection power on all public management due to its extensive
authorities given by various laws on financial issues.

External audit covers administrative, financial and legal areas. The frequency of external audits depends on
the decision of the highest authority that the inspection board is responsible (this could be the President of
the Republic, the Prime Minister, a Minister), but the Supreme Council of Public Administration conduct
annud audits. External audit reports are not published routinely.

VI.

Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy
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There is no institution assigned to co-ordinate and manage the implementation of the government
ethicspolicy. An anaysis of systemic failures and trends in criminal and disciplinary cases ensures the
consistency of the government ethics and anti-corruption measures. No national ethics or corruption
prevention plans have been developed so far.  Non-governmental organisations were involved in the
preparation and implementation of ethics measures, through Chambers of Trade and Industry and through
the press.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

The following procedures are in place for assessing the effectiveness of measures promoting ethical
conduct:

» The State Supervisory Council on the request of the President of the Republic.

e Judiciary procedures when confronted with a case. “The Law of Prosecution Procedure about
Public Servants’” is not applied to persons accused of corruption, bribery, embezzlement,
smuggling during or due to term of office, misusing authority in public tenders and procurement,
disclosing of confidential public information or being accomplice to the mentioned crime (except
for the under secretaries, governors, of provinces and districts).

» Public Prosecutor has the authority to investigate the accused ones directly in person as soon as he
finds about the mentioned crimes and to inform the highest authority to whom the accused person
isresponsible.

* Non-governmental organisations, when the measure is in contradiction with their own interests.
The NGOs act in different ways (press, action, stating public opinion, etc.).

Prevention measures are reviewed and assessed whenever necessary by non-governmental organisations,
and by the State Supervisory Council on the request of the President.

The following measures are considered as successful instruments to prevent corruption :

e Training.
e Satisfaction with wages and with the working environment.
» Legidative prevention.

The major impediments to further reducing corruption in the public service include:

e Thereal value of public personnel wages has declined over time, due to the inflation rate.
e Themerit and career system is nhot implemented in an efficient way.

e Thejudiciary mechanism haslost its effectiveness over time.

» Theleve of education both generally and internally islower than expected.
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UNITED KINGDOM

|. Thegeneral context for managing ethicsin the public servicein the United Kingdom?®

a) The principal ethics-related issues which have confronted the public service in the United Kingdom
during the past 10 years, and especially within the past 18 months

A wide range of issues was addressed in 1995/96, following the first reports of the Committee on
Standards in Public Life, established in October 1994. That Committee reviewed questions of
Parliamentary ethics (in particular, in managing declaration and conflicts of interest); and questions
relating to Ministers (where they recommended certain changes to the framework set out in the Ministerial
Code, and a check on appointments accepted by Ministers on leaving office); civil servants; public bodies
(in particular, questions of political patronage); local government; and local spending bodies.

b) Recent measuresto improve ethical conduct in the public service

There has been amajor overhaul of various codes setting out the ethical framework in different areas of the
public sector. The Ministerial Code has been revised, a new Civil Service Code was developed and
promulgated (and has since been further revised); the guidance on management of conflicts and interests
and other aspects of propriety for public bodies has been revised; and a new framework has been
established for advice and investigation in relation to Parliamentary standards. The post of Commissioner
for Public Appointments has been established, and the Commissioner has issued guidance on public
appointments procedures. For local government, the Government brought forward proposals to introduce a
new ethical framework. Details of this framework were set out in a discussion paper (Chapter 4. of “Loca
People, Local Choice” Cm. 4298) which aso contained draft legislation to introduce the framework. The
Government intends to introduce this legidation to Parliament at the earliest opportunity. Work within the
Council of Europe on developing amodel code of conduct for public officialsis also relevant.

¢) Plansin preparation to address ethical issuesin the public service of the United Kingdom

The Committee on Standards in Public Life is currently reviewing implementation of its First Report
(which addressed Parliamentary, Ministerial and Civil Service issues). A revised Civil Service Code has
just been issued. A Loca Government Code is in preparation. The Government is considering revised
criminal offences of corruption and misuse of public office.

20. The first section covers al ethics issues related to public life and the rest of the chapter focuses on
standards for the Civil Service, indicating where there are magjor differences for other areas of the public
service.
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II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

The Civil Service Code sets out the core values for the Civil Service, such as integrity, honesty,
impartiality and objectivity. The First Report of the Committee on Standards in Public Life lists the Seven
Principles of Public Life which apply across al sectors:

¢ Selflessness.

e Integrity.

e Objectivity.

e Accountability.
e Openness.

e Honesty.

« Leadership.

The Civil Service Order in Council (which is alegal document) sets out the principles for recruitment and
selection of civil servants and requires the production of a Civil Service Code. For local government,
legislation (currently before the House) will also require production of a Code. For appointments to public
bodies, the Order in Council which established the post of Commissioner of Public Appointments also
required production of a Code. These and other Codes, including the Ministerial Code, are all published
documents.

b) How stated core public service values are communicated to public servants

The following forms are used:

e Core values are automatically provided when someone joins the public service.

» They are provided when someone takes up a position in adifferent public service organisation.
» The statement of core valuesis part of the employment contract/document.

e Corevalues, after revision, are distributed to all public servants.

« Instruments of new technology, such as the Internet communicate core values.

¢) The statement on core public service valueswas last revised in 1999

In order to reflect the devolution within the UK, amendments were made in May 1999. This most recent
revision of the Civil Service Code focused on the need to reflect changed circumstances following
devolution to Scotland and Wales. Civil servants in Scotland and Wales, and those in the Cabinet Office
responsible for advising Ministers on the Code were closely involved, but all departments were consulted.
In addition, the trade unions were consulted, and Ministers approved the final version of the Code. The
public at large was not consulted as part of this latest revision of the Code. However, as noted above, trade
unions were consulted, and the revised Code is a published document. Account will be taken of any
representations received from members of the public. The Committee on Standardsin Public Life will aso
comment on the revised version (and hasitself consulted the public as part of its current work).
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[11. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

For the Civil Service, the Civil Service Management Code (particularly Chapter 4) sets out standards of
conduct and core principles which must be reflected in departmental and agency handbooks. The Civil
Service Management Codeisin turn reflected in departmental handbooks, which form part of the contracts
of employment of individual civil servants. These handbooks contain the detailed rules which reflect the
particular needs and circumstances of the department or agency concerned. Similar documents exist for
public body employees, local government etc. The standards of behaviour cover the following points:

* Receiving gifts and benefits such as fees, payments, entertainment.

» Useof official information.

e Useof official property/facilities.

» Officid travel.

e Use of corporate credit cards.

»  Work outside the public service.

» Restrictions on post-employment.

»  Special conditions/permissions on movement from the public service to the for-profit sector.
e Involvement in political work.

There are specific guidelines for members of the Government Information and Communication Service.
Other groups such as Government Lawyers are given guidelines on, for instance, interaction between civil
service and professional standards.

There are specific guidelines for those working at the political/administrative interface. The Ministeria
Code includes paragraphs on relations with the civil service, including the requirement to maintain the
politica impartiality of the civil service [section 5 (paragraph 56) of the Ministerial Code]. Specia
Advisers, who are personal “political” appointments by Ministers, are appointed under a model contract,
which sets out their duties and limitations on their political activity. In addition, specific guidance isissued
to heads of government departments on relevant issues such as contacts between civil servants and
opposition parties, links with think tanks known to be affiliated to a particular political party etc. This
guidanceis currently being revised for wider dissemination.

Minimum standards of behaviour for the public service are not stated in legidation. The only legidative
framework specific to the civil serviceisthe Civil Service Order in Council which requires recruitment via
fair and open competition and selection on merit. For local government, there is a framework of legidation
requiring non-political behaviour by officers.

b) Unacceptable conduct for public officials according to the law

At present, with the exception of the “surcharge” regime for loca government (which applies to both
elected members and appointed officers), there is no specific regime for public officials as opposed to the
private sector. The law on corruption of course, covers al staff and elected members. Consideration is
being given to a new offence of Misuse of Public Office (there is currently a common law offence, which
has been rarely used).

The following kinds of specific misconduct are defined for public officias by criminal legidation: active,

passive, direct, indirect or attempted corruption of public officials/corruption committed by public
officials. The Public Bodies Corrupt Practices Act of 1889 criminalises direct active and possible

236



PUMA (2000)2/ANN

corruption. Indirect corruption (using an intermediary) is covered by the reference to offering or receiving
an inducement “for any other person” as well as by conspiracy legislation. The general law on attempt
covers attempted corruption.

Partiality in official decision-making and abuse of office or public trust are the kind of behaviour covered
by the current common law offence of misconduct in a public office. This area of the law is now under
review.

Under the Prevention of Corruption Act 19186, it is an offence for any public servant to accept any gift or
consideration as an inducement or reward for doing (or not doing) anything in his or her official capacity;
or showing favour (or disfavour) to anyonein hisor her official capacity.

Under the 1916 Act, the courts will assume that any money, gift or consideration which a public servant
receives from a person or organisation which has obtained (or is trying to obtain) a Government contract
has been received corruptly unless the officer proves otherwise.

Civil servants, along with other Crown servants, are also subject to the Officia Secrets Act 1989. Under
the Act, it is an offence to disclose official information in six specified categories without lawful authority
and aso if the disclosure is damaging to the nationa interest. The six categories are security and
intelligence, defence, internationa relations, foreign confidences, information which might lead to the
commission of crime and the special investigation powers under the Interception of Communications Act
1985 and the Security Services Act 1989.

V. Institutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

Theseinclude;

» Providing rules/guidelines/policies for recruitment and promotion procedures.

e Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring selection
procedures.

« Ensuring that only published/appropriate selection criteriaare considered in recruitment.

e Taking ethical considerations into account in the recruitment process:. there is a lega requirement
for recruitment to the civil service to follow the principle of selection on merit on the basis of fair
and open competition.

Special checks are carried out in areas of particular sensitivity and apparent conflicts of interest would be
explored as part of the recruitment/appointment process. All new civil servants receive training and
courses for senior private sector entrants to the civil service focus on this areain particular.

b) Informing and training public servants on ethicsissues

As mentioned above, training is given for al new civil servants, but courses for senior private sector
entrants to the civil service focus on this area in particular. Departments provide induction material and
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training, which should include the Civil Service Code and departmental ethics rules. Central training is
also available.

There is a framework for discussion of ethics issues. In the first instance, civil servants should take these
up with their line manager. 1f, however, there remains concern there is aroute of appeal to the independent
Civil Service Commissioners. Furthermore, Parliament has recently passed Public Interest Disclosure
(whistleblowing) legislation which covers all public servants.

¢) Other measuresto promote high standards of conduct and assist prevention

These include:

* ldentification and reporting of conflict of interest situations, especially in areas of financia
management, post public employment, receiving gifts and benefits such as fees, payments or
entertainment.

» Requiring reasons for administrative decisions.

e Providing redress against administrative decisions.

e Setting standards for timeliness of responding to requests.

d) Disclosure policy

Disclosure of personal information (declaration of persona assets, financial interests) is required from
elected officials, senior public servants, and those appointed to public bodies. The conflict of interest rules
for Ministers are more stringent than those for members of Parliament in general. Within government,
disclosure requirements apply only to relevant interests. Requirements in, for example, the Department of
Trade and Industry in relation to private business interests are therefore more stringent than in some other
departments. The declaration is confidential.

Disclosure is required on an annual basis for members of Parliament, and when joining the public service
or when the relevant circumstances change for public bodies, Ministers and civil servants. The following
information is required to be disclosed:

* Assetsand liabilities.

e Qutside positions.

* Gifts.

e Ministers and civil servants (and members of their immediate family) must declare any interests
wherethereisarisk of an actual or apparent conflict of interest with their official duties.

With the exception of disclosure by MPs and members of public bodies, all declaration is confidential. It
is used as a basis for advice on managing any possible conflict of interest. Disclosure of gifts and
hospitality isrequired in all sectors.

€) Proceduresto report misconduct/suspected corruption
Internal rules define the procedure within each organisation across the public service. The Civil Service
Code provides for civil servants to report matters including those that are illegal, improper or unethical.

Lega protection is available to public servants who expose wrongdoing (Public Interest Disclosure Act
1999) in certain circumstances.
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For the public, special procedures are available to expose wrongdoing committed by public servants, such
as complaint procedures, ombudsman, help desk or telephone line.

f) Internal control to support the improvement of ethical conduct in the public service

Management is responsible for developing and implementing appropriate systems of interna control
within the parameters set by central guidance such as “ Government Accounting”. In central government
corporate governance statements to deliver assurance about management review of the system of interna
control have recently been introduced (currently restricted to review of internal financia control). All
departments and other areas of the public sector have an interna audit function responsible for reviewing
and reporting on the adequacy of the systems of internal control. In addition standards of ethics are
overseen by the human resources function (e.g. rulesin relation to conflicts of interest). Many departments
are setting up Ethics Committees to oversee this area.

Internal control is required by general policy. The system of internal control operated by management
should include preventative, detective, and corrective measures. Interna audit examines that system and
makes recommendations on how to remedy weaknesses. An Audit Committee, which (depending on the
nature of the organisation) will be comprised of members of senior management and/or non-executive
members, often oversees the whole process.

Interna audit will follow-up recommendations they have made and report to senior management and/or an
Audit Committee. Internal audit will normally prepare an audit needs assessment following an assessment
of risk. If aformalised management risk assessment has been developed this may be the lead factor in
determining internal audit activity. The frequency of review will reflect the perceived risk in a particular
area. Heads of Internal Audit will normally deliver as annual overal opinion on the system of internal
control. Departmental audit committees and equivaents, National Audit Office, which may include
references to the work of internal audit in its reports to Parliament, have access to the reports of the
reviews.

g) Disciplinary proceduresin case of a breach of public service standards

Interna rules for civil service departments make clear that breaches of the organisation’s standards of
conduct or other forms of misconduct, and any other circumstances which significantly disrupts or
damages the performance or reputation of the organisation or the civil service, may be subject to the
disciplinary procedures. The sanctions applied as a result of disciplinary proceedings are a matter for the
department concerned in the light of the individual circumstances of each case. Public servants, along with
al other employees who are dismissed, have the right in law to appeal to an Employment Tribunal
provided they have aminimum of one year’s qualifying service.

V. Scrutinising misconduct in the public service

a) Institutionsand proceduresto investigate and prosecute misconduct

Misconduct would usualy be investigated, in the first instance, by the Government department (or local
authority etc.) as employer. Depending on the nature of the misconduct, this might be led by the internal
audit function or the human resources function. If, however, there is any question of criminal activity, the
police would be involved and would take responsibility for both investigation and (in conjunction with the
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Crown Prosecution Service) prosecution. If evidence of misconduct was identified by the National Audit
Office, as part of their scrutiny of a department, they would obviously investigate the evidence themselves
in a similar way. Misconduct which falls short of a crimina offence, but offends against disciplinary
reguirements, is the responsibility of the Head of Department, advised by the Principa Establishment and
Finance Officer. The Civil Service Management Code sets out the detailed requirements, including appeal
arrangements.

b) Institutionsin placeto perform independent scrutiny of the administration

These include:

e Parliament/Parliamentary committee.

* Independent/external auditors reporting to elected bodies such as Parliament.
*  Ombudsman.

e Courtsfor judicial review.

e Civil Service Commissioners.

» Commissioner for Public Appointments.

»  Civil Service Appeal Board.

The National Audit Office (in respect of central government) and the Audit Commission (in respect of
local government) are responsible for certifying published accounts and will examine regularity, propriety
and value for money in the course of the audit reviews. Externa audits are conducted on an annual basis
and audit reports are published routinely. Moreover, every department and local authority will have an
internal audit capacity. On questions of conflict of interest, support is usualy provided by the human
resource function.

There are procedures/mechanisms available to bring wrongdoing to the attention of bodies exercising
independent scrutiny on public service activities, for example, value for money reports presented to
Parliament by the National Audit Office, qualification of accounts notes to the certified accounts or ad hoc
mechanisms like an annual fraud return.

V1. Co-ordination and salf-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

There is no single institution assigned to co-ordinate and manage the implementation of the government
ethics policy, but the Committee on Standards in Public Life oversees and advises the Government on
standards across the public sector. This Committee has provided severa reports on the state of ethics in
the public service for Parliament (various reports are published as Command papers and presented to
Parliament), and for Government. The Committee reports both annually and on individual inquiries which
it carries out.

Actions are taken to ensure the consistency of government ethics and anti-corruption measures. For the
most part, Government departments develop and operate their own systems. The Treasury develops
policies on professional standards for internal audit and the framework in which external audit is
conducted. The Treasury and Cabinet Office collect information and disseminate guidance on good
practice.
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Thereis no national corruption prevention strategy as such, although individua public sector organisations
may have their own internal arrangements. However, public officials are subject to two specific statutes,
the Public Bodies Corrupt Practices Act 1889 and the Prevention of Corruption Act 1916, as well asto the
common law offence of bribery of a public official. This legislation is currently being reviewed with a
view to reform and modernisation. This review is aso taking account of the UK’s internationa
obligations, amongst which is the OECD Convention of Bribery of Foreign Public Officias in
International Business Transactions. As for the involvement of the public in preparing the policy, the
Committee on Standards in Public Life consults widdly in preparing recommendations, inviting written
evidence and holding public oral hearings.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

The Committee on Standards in Public Life (established in 1994) has now reviewed the implementation of
recommendations in its early reports and current ethical standards across most key areas. Internal reviews
have also been completed. Openness, declaration of interests, and effective audit are considered the most
successful instruments for corruption prevention.
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UNITED STATESOF AMERICA

I. Thegeneral context for managing ethicsin the public servicein the United States

a) The principal ethics-related issues which have confronted the federal public service during the past
10 years, and especially within the past 18 months

Some developments in the past 10 years that have raised ethics-related issues for the federa public service
have included the following:

» Privatisation of federal government operations or programmes.

» Contracting out services formerly provided by the federal government.

» Increased public-private sector interactions and partnerships, including co-sponsorships.
» Downsizing of staffing levels and tightening of budgets.

e Streamlining legal and regulatory requirements.

With regard to the senior leve (politically appointed officials), there have been a number of high profile
civil penalty actions and settlements involving alleged violations of the criminal conflict of interest statutes
during the past six years. In addition, in the past several years there have been a number of independent
counsel investigations into the activities of senior officials in the administration.

In terms of more recurring or perennial ethical misconduct issues, administrative enforcement actions most
frequently have arisen in connection with:

e Misuseof official position.

» Misuse of government property.

»  Acceptance of giftsfrom prohibited sources.
e Conflicting financia interests.

e Conflicting outside activities.

A number of significant ethics issues have arisen in connection with recent judicial decisions. In 1999,
the Supreme Court issued a decision that interpreted the illegal gratuities statute as requiring proof of a
direct link between a gift and some official act. The administrative prohibitions on acceptance of gifts
from prohibited sources or because of official position were not at issue in the case. These administrative
rules, issued by the Office of Government Ethics (OGE) in 1993, remain fully effective. In 1995, the
Supreme Court held that a law prohibiting the acceptance of honoraria, even where the subject matter of
the activity did not relate to an employee's officia duties, was an unconstitutional infringement of free
speech. In 1995, the Court of Appeals for the District of Columbia Circuit issued a decision which held
that an administrative rule barring an executive branch employee from accepting reimbursement of travel
expenses, incurred in connection with an unofficial speaking engagement in which the speech related to the
employee' s official duties, was an uncongtitutional infringement of free speech.
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b) Recent measuresto improve ethical conduct in the public service

Severd initiatives have been taken in the past 10 years to improve ethical conduct in the public service.
On the legidative front, the Ethics Reform Act of 1989 made significant changes in the legal framework
of the executive branch ethics programme. The Reform Act:

 Amended the post-employment law and made other changes to the conflict of interest laws,
including authority to enforce these criminal statutes through civil penalty actions.

» Provided astatutory basisfor a confidential financial disclosure system.

» Authorised federal agenciesto accept payment of travel expenses from private sources.

» Created acivil prohibition on acceptance of gifts from certain prohibited sources.

» Placed limitations on outside earned income and barred certain outside employment for certain
senior non-career officias.

* Enacted an honoraria ban that was later found unconstitutional, in part, by the Supreme Court.

In addition, Executive Order 12674, issued in 1989, promulgated a statement of principles of ethical
conduct, barred al outside earned income for certain full-time non-career Presidential appointees, and
directed the Office of Government Ethics to undertake a number of major regulatory actions. The most
significant of these implementing regulations was the issuance of a comprehensive, uniform code of
conduct for executive branch employees that replaced a 1960s regulation on a scheme of conduct. This
code became effective in 1993.

Other significant regulationsissued by the OGE during the 1990s include:

» A regulation governing exemptions and waivers from the conflict of interest laws.

» A regulation setting forth requirements for ethics training for executive branch officials.

* A regulation governing the confidential financial disclosure system.

* A regulation implementing the tax deferral remedy afforded by the certificate of divestiture
programme.

OGE also reviewed and concurred in agency requests for individual agency supplements to the uniform
code of conduct. Finaly, OGE issued regulations implementing the statutory provisions of the Ethics
Reform Act dealing with outside earned income and outside employment. In 1993, President Clinton
issued Executive Order 12843, which requires certain senior officials to take an ethics pledge regarding
their post-employment activities.

¢) Plansin preparation to address ethical issuesin the federal public service

The Office of Government Ethics is evaluating the criminal conflict of interest laws to determine areas
where technical improvements may be made through legidation. OGE is adso currently developing a
regulation to implement the revised post-employment statute and a regulation to implement the ban on
supplementation of federal salary. OGE is developing new training materials to provide annual training to
senior officials. Currently, there are also discussions among government officials and legislators regarding
legidlative alternatives to the statutory independent counsel system which recently |apsed.
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II. Corevaluesfor the public service

a) Stating corevaluesfor the public service

The core values of public service are embodied in the statement of 14 ethical principles in section 101 of
Executive Order 12674. These principles are restated in the Standards of Ethical Conduct for Employees
of the Executive Branch and form the basis for the more specific standards embodied in that code of
conduct. The core values are the following:

Public service is a public trust, requiring employees to place loyalty to the Constitution, the laws,
and ethical principles above private gain.

Employees shall not hold financial interests that conflict with the conscientious performance of
duty.

Employees shall not engage in financial transactions using non-public government information or
allow the improper use of such information to further any private interest.

An employee shall not, except as permitted by subpart B of this part, solicit or accept any gift or
other item of monetary value from any person or entity seeking official action from doing business
with, or conducting activities regulated by, the employee’'s agency, or whose interests may be
substantially affected by the performance or non-performance of the employee’ s duties.

Employees shall put forth honest effort in the performance of their duties.

Employees shall not knowingly make unauthorised commitments or promises of any kind
purporting to bind the government.

Employees shall not use public office for private gain.

Employees shall act impartially and not give preferential treatment to any private organisation or
individual.

Employees shall protect and conserve federal property and shall not use it for other than authorised
activities.

Employees shall not engage in outside employment or activities, including seeking or negotiating
for employment, that conflict with official government duties and responsibilities.

Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.

Employees shall satisfy in good faith their obligations as citizens, including all just financia
obligations, especialy those -- such as federal, state, or local taxes -- that are impaosed by law.
Employees shall adhere to al laws and regulations that provide equal opportunity for al
Americans regardless of race, colour, religion, sex, national origin, age, or handicap.

Employees shall endeavour to avoid any actions creating the appearance that they are violating the
law or the ethical standards set forth in this part. Whether particular circumstances create an
appearance that the law or these standards have been violated shall be determined from the
perspective of areasonable person with knowledge of the relevant facts.

The core public service values are printed on posters, in pamphlets and are available on the Internet as

well.

b) How stated core public service values are communicated to public servants

The following forms are used:

Core values are automatically provided when someone joins the public service.
They are provided when someone takes up a position in a different public service organisation.
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* The statement of core valuesis part of the employment contract/document.
» Core values are communicated by instruments of new technology, such as the Internet.

¢) The statement on core public service valueswas last revised in 1989

The statement of core values as reflected in the principles of ethical conduct in Executive Order 12674
were issued on 12 April 1989. These principles were restated in the standards of conduct which became
effective on 3 February 1993.

Public servants participated in the process of issuing new standards of conduct. A series of meetings were
held with ethics officias in executive branch agencies during the drafting phase of the project. Their
comments and suggestions were taken into account in the proposed regulation, which was published for
public comment. During the comment period, any interested person, including executive branch
employees, could comment on the proposed regulation. OGE received approximately 1200 comments, the
vast mgjority of which were from persons or organisations in the private sector. Each of these comments
was reviewed and those raising relevant issues were discussed in the preamble to the final rule. In many
cases, suggested changes were incorporated in the fina rule.

1. Standards of behaviour for the public service

a) Statementson the standards of behaviour expected of public servants

The Standards of Conduct comprise the statement of the standards of behaviour expected of public
servants. The Standards are issued as regulations and are made available to al public servants and the
public. They cover the following points:

* Receiving gifts and benefits such as fees, payments, entertainment.

* Useof official information.

* Useof official property/facilities.

» Officid travel.

e Use of corporate credit cards.

*  Work outside the public service.

e Restrictions on post-employment.

e Special conditions/permissions on movement from the public service to the for-profit sector.
* Involvement in political work.

Agencies, with OGE’s concurrence, may issue specia guidelines for specific groups.

b) Unacceptable conduct for public officials according to the law

Specific types of misconduct are defined by criminal legislation include the following:

* Active, passive, direct, indirect or attempted corruption of public officials/corruption committed by
public officials.
» Partidity in official decision-making.
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Abuse of office or public trust.

Bribery and illegal gratuities.

Representational activitiesin matters affecting the government.

Acts affecting a personal financia interest.

Supplementation of salary.

Fraud or false statementsin a government matter.

Acceptance or solicitation of anything of value to obtain appointive public office for another.
Acting as an agent of aforeign principal.

Contracting with a member of Congress.

Embezzling, stealing, purloining, or converting public money, property, or records.
Disclosure of classified, proprietary, and other confidentia information.

L obbying with appropriated moneys.

Failing to account for public money.

Solicitation of political contributions under certain circumstances.

Misuse of government-paid postage.

Counterfeiting or forging transportation requests.

Concealing, mutilating, or destroying a public record.

Unauthorised use of documents relating to claims from or by the government.
Interference with civil service examinations.

Maintaining, disclosing, or requesting or obtaining certain persona records under certain
circumstances.

Further prohibitions and restrictions imposed on public officials by other legislation include the
following:

Giftsto officia superiors (conduct provisions of the law dealing with government organisation and
employees).

Solicitation or receipt of gifts from specified prohibited sources (conduct provisions of the law
dealing with government organisation and empl oyees).

Outside earned income and outside activities restrictions (Ethics in Government Act, as amended).
Contracting officials seeking private sector employment (procurement integrity provisions of the
Federal Procurement Policy Act).

Disloyalty and striking (suitability and conduct provisions of the law dealing with government
organisation and employees).

Excessive use of intoxicating beverages (suitability and conduct provisions of the law dealing with
government organisation and employees).

Prohibited personnel practices, such as discrimination on the basis of race, gender or religion
(Civil Service Reform Act).

Misuse of appropriated funds or government vehicles (appropriations law).

Political activities (Hatch Act Reform Amendments).

Retaliation against whistleblowers (Whistleblower Protection Act).

Participation in the appointment or promotion of relatives (anti-nepotism statute).

Arbitrary and capricious withholding of public records (Freedom of Information Act).
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V. Institutions and proceduresto promote high standards of conduct, and to prevent and detect
misconduct

a) Measures used by human resources management to promote an ethical environment

The following measures are used:

* Providing rules/guidelines/policies for recruitment and promotion procedures.

» Basing recruitment and promotion on merit.

e Ensuring the openness of selection procedures by publishing the recruitment
rules/guidelines/policies, publicising vacant positions and auditing/monitoring the selection
procedures.

« Ensuring that only published/appropriate selection criteriaare considered in recruitment.

e Taking ethical considerations into account in the recruitment process by background investigations
and reference checks and, in the case of some very high-level officias, the senate confirmation
process.

e Considering ethical behaviour in the performance appraisal. However, there is no general
requirement that ethical behaviour be specificaly considered in performance appraisals, since
lapses in ethical behaviour would more likely be dealt with through misconduct proceedings;
nevertheless, ethical behaviour could be subsumed by the standards and elements by which an
employee' s performance is measured.

e Taking administrative disciplinary actions in cases of ethical misconduct.

Special attention is given to high-level officials, as well as other less senior employees involved in certain
sensitive areas such as law enforcement, national security, and contracting. Such persons are subject to
more intensive background investigations than other empl oyees.

b) Informing and training public servants on ethicsissues

Each agency has an ethics training programme, established under requirements set by the Office of
Government Ethics. The programme is designed to ensure that all employees are aware of the federa
conflict of interest statutes, the Principles of Ethical Conduct for Government Officers and Employees, the
Standards of Ethical Conduct and any agency rules supplementing those executive branch-wide rules, and
how to contact agency ethics officials when the employee needs advice concerning ethics issues. Under
this programme, every new employee receives an initial ethics orientation. Some employees (including
Presidential appointees, employees in the Executive Office of the President, financia disclosure report
filers, and others whose particular official duties warrant it) receive annual ethics briefings thereafter.
Ethics officials make announcements on ethics issues as the need arises. Every agency has one or more
ethics officials who are available in person, over the telephone, or via e-mail to answer questions in this
regard.

¢) Other measuresto promote high standards of conduct and assist prevention

Measures include:

e ldentification and reporting of conflict of interest situations, especially in areas of financial
management, post public employment, receiving gifts and benefits such as fees, payments and
entertainment.
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* Requiring reasons for administrative decisions.

e Providing redress against administrative decisions.

e Setting standards for timeliness of responses to requests.
e Anti-corruption provisionsin bids for public contract.

»  Specific controls on public procurement procedures.

* Risk assessment of the areas susceptible to misconduct.

d) Disclosure policy

Senior officials, specified in the following paragraph, file public financial disclosure reports. These
reports are freely availabl e to the public upon request and anyone may gain access to them. Approximately
20,000 such reports are filed in the executive branch each year (plus several thousand in the legidative
branch). Certain middie-level managers, and other employees such as contracting and procurement
officials within the military and the civil service in the executive branch, are required to file confidential
financial disclosure reports. Unlike public reports, the confidential disclosures are not available to the
public but are kept within the individual agencies where they are filed. Agencies may designate as
confidential filers any employee whose duties have substantial economic effect outside the government. In
1998 approximately 280,000 public servants were required to file a confidential disclosure report out of 4.2
million employees within the military and civil service.

Disclosure requirements are more stringent for senior-level officials, who must file public disclosure
statements. This group includes: the President; Vice President; Presidential appointees requiring Senate
confirmation; officials above GS-15 or the equivalent and military officers holding flag or genera rank;
administrative law judges; the Director of OGE and each agency’s primary ethics official; the Postmaster
Genera; and certain other political appointees. Disclosure statements completed by these officials require
more detail and information and they are subject to public scrutiny.

The following information is required to be disclosed on an annual basis and at the time of joining or
leaving the public service or when the relevant circumstances change:

» Assetsand liabilities.

e Loans.

e Sources and level of income.
e Qutside positions.

- Gifts.

e Previous employment.

Additional public disclosure requirements include compensation in excess of $5,000 from any one source,
and both public and confidential filers must report reimbursements and travel expenses and agreements or
arrangements with either a past or future employer.

Financia disclosure for both public and confidential filers is used as a preventive instrument to identify
potential conflicts of interest. Ethics officials review the contents of each disclosure report to determine
whether an employee’s assets and holdings conflict with his official duties. When a potentia conflict is
identified, ethics officials work with the filer to resolve the matter and eliminate the conflict. Those
employees who are required to file either public or confidential reports do so upon entry into the public
service and on an annual basis, and public filers aso submit areport upon termination of office.
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€) Proceduresto report misconduct/suspected corruption

There are established procedures for public servants to report misconduct/suspected corruption committed
by public servants. Lega provisions define these procedures, moreover, the executive branch regulation
on standards of conduct requires such reporting.

Public servants who expose wrongdoing are protected by the Whistleblower Protection Act. The Office of
Special Counsdl (OSC) administers the Act, which provides employees who expose corruption or
misconduct with legal protection from unfair reprisals or retaliation by agency officials. OSC receives
complaints of such unfair practices and investigates them. Once an investigation is complete, OSC has the
power to delay or restrain agency actions, and can seek legal remedies to protect employees, including
litigation before the Merit Systems Protection Board (M SPB).

For the public, special procedures are available to expose wrongdoing committed by public servants, such
as complaint procedures, help desk and a telephone line.

f) Internal control to support the improvement of ethical conduct in the public service

Interna control, required by law and by genera policy, is in place to support the improvement of ethical
conduct in the public service. The distinction between internal and external control within the federal
government is the following:

* Interna means entities that are either responsible to, or report to, the head of an agency.
» Externa covers entities that have no direct supervisory oversight by anyone in the agency, for that
reason, OGE’ s government-wide review function will be treated as an externa control.

Inspectors general (1G) are placed within each major agency and department. The IGs are responsible for
investigating fraud, waste and abuse within the agencies. They perform regular audits and reviews of
agency programmes, expenditures and interna controls. Audit findings are summarised in a final report
delivered to Congress.

Ethics officials also perform internal control functions within their agencies by administering financial
disclosure, conducting training and providing counselling and advice to employees on matters relating to
ethical misconduct. Agency ethics programmes also serve avital internal control function by working with
public officials to resolve potential conflicts of interest and by providing training, advice and counsel so
that employees can avoid wrongdoing.

IG internal control efforts support corruption prevention efforts by ensuring that agencies and employees
are not committing fraud, waste and abuse in complying with their statutory responsibilities. 1G audits
uncover this type of misconduct and thus serve as a mechanism to ensure that agencies meet the highest
standards of honesty and integrity. Audits may result in improved agency procedures, as well as individua
prosecutions.

Agencies are obliged to respond to recommendations for improvement contained in |G audits. |G offices
conduct follow-up reviews to monitor agency progress in implementing the recommendations and reports
to Congress on their findings.

IG investigations are conducted as necessary when a complaint is made against an agency or evidence of

misconduct is brought to light and merits further scrutiny. 1G offices a'so conduct programme reviews on
a regular basis depending on the nature of the agency and the different programmes being reviewed.
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Likewise, OGE conducts agency ethics programme reviews on a regular basis throughout the executive
branch.

IG reports are delivered to the agency head concerned and to Congress, and may ultimately become
available to the public. OGE reports are delivered to the agency concerned, and are available to Congress
and the public upon request.

g) Disciplinary proceduresin case of a breach of public service standards

Disciplinary action — ranging from verbal admonishment, verba or written reprimand, suspension,
demotion, or removal — may be taken against civilian employees of the executive branch for conduct that
violates administrative rules of ethical conduct, which may in some cases parallel the criminal code. Such
administrative actions are authorised by law. Employees may challenge disciplinary actions taken against
them administratively and in the courts. Certain high-level appointees may not be suspended, but may be
removed by the President without any right of appeal.

The Office of Special Counsel (OSC) is authorised by statute to seek disciplinary action against federal
officials who commit prohibited personnel practices, including removal from office, debarment from
federa employment for up to five years, and a civil penaty of up to $1,000 . OSC seeks disciplinary
action by filing a petition against the individual with the Merit Systems Protection Board (MSPB). If the
MSPB sustains the petition, the individual can seek review of the MSPB's order by the U.S. Court of
Appeals for the Federal Circuit.

V. Scrutinising misconduct in the public service

a) Institutionsand proceduresto investigate and prosecute misconduct

The principal investigative or ganisationsinvolved in anti-corruption efforts include:

The Federal Bureau of Investigation (FBI) is the principa investigative arm of the U.S. Department
of Justice. It ischarged with gathering and reporting facts, locating witnesses, and compiling evidence
in cases involving the violation of federal law except for matters that are assigned by legidative
enactment or otherwise to another federal agency. The FBI has approximately 10,100 specia agents
and 13,700 other employees.

Inspectors General (IG) are used by many agencies either by statute or by the agency’s own
administrative determination. In generd, IGs conduct investigations of fraud, waste, and
mismanagement pursuant to authority granted by a federal law. This law ensures the independence of
action of IGs by providing for separate administrative authority, direct reporting to Congress, and
protections against removal. An inspector general may investigate alegations of violation of ethics
rules and laws as well as other federal statutes and regulations.

The Office of Special Counsel (OSC) functions as an independent investigative and prosecuting
agency within the executive branch. OSC regulates politica activity on the part of federal employees.
OSC investigates and rules on allegations that employees have violated restrictions on political activity.
In addition, OSC investigates allegations of prohibited personnel practices, especially cases of reprisal
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for whistle-blowing (the activity of reporting fraud, waste, and abuse, either inside or outside an
agency). OSC employs approximately 90 employees.

The General Accounting Office (GAO) is the investigative arm of the U.S. Congress and is charged
with examining all matters relating to the receipt and disbursement of public funds. While not part of
the executive branch, GAO conducts investigations and audits for Congress to help ensure the
accountability of the executive branch to the legidlative branch. It also issues opinions which deal with
awide range of ethics matters. GAO performs audits of federal programmes and publishes reports on
its findings and recommendations. GAO has approximately 3,400 employees.

Theresponsibility of the Department of Justice for the prosecution of misconduct and corruption in the
U.S. Government:

The Attorney Genera, appointed by the President with the advice and consent of the U.S. Senate, isthe
head of the Department of Justice (DOJ) and the chief law enforcement officer of the federal
government. Specifically, the Criminal Divison within DOJ develops, enforces, and supervises the
application of all federal criminal laws, including those pertaining to anti-corruption. The Division and
93 U.S. Attorneys are responsible for overseeing criminal matters under more than 900 statutes. The
President of the United States appoints U.S. Attorneys. Each has authority over a specific geographic
digtrict within the U.S. and may employ a number of investigators and staff members to fulfil their
mission.

The Public Integrity Section (PIS), a part of the Criminal Division, oversees the federa effort to combat
corruption through the prosecution of elected and appointed public officials at all levels of government.
PIS has exclusive jurisdiction over alegations of criminal misconduct by federal judges, and aso
monitors the investigation and prosecution of crimes concerning the eectoral process and conflict of
interest. PIS tends to alleviate problems of local favouritism and prejudice that may arise when a U.S.
Attorney or an elected state prosecutor is responsible for prosecuting a political enemy or aly. PISis
staffed by approximately 90 lawyers.

Prosecutions refer to criminal and civil actions; however, there is aso a possibility of actions against
employees for violations of administrative standards. Those actions would be taken by the agency with the
advice and/or recommendation of the inspector genera or the designated agency ethics officia. Certain
investigative and/or prosecuting bodies are empowered to bring suspected cases of corruption directly to
court.

b) Institutionsin placeto perform independent scrutiny of the administration

These include:

e Congress Congressional committee.

* Independent/external auditors reporting to elected bodies such as Congress.
e Courtsfor judicial review.

* Independent office of ethics.

As a genera rule, all executive agencies are required by law to refer to DOJ cases that involve possible
violations of federa criminal law including those involving violations of anti-corruption laws. In addition,
the ethics codes in the executive branch oblige executive branch employees to “disclose waste, fraud,
abuse, and corruption to appropriate authorities.” Moreover, there are a number of avenues available, both
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inside and outside executive branch agencies, for actualy reporting wrongdoing. For example, 1G offices
operate complaint hotlines that government employees and citizens can use to report wrongdoing in
government.

OSC provides a secure channel for federal workers to disclose information about various workplace
improprieties, gross mismanagement, waste of funds, or abuses of authority. Although it is outside the
executive branch, GAO aso operates a hotline and receives calls from individuals alleging wrongdoing by
employees of federal agencies.

Two of the principal agencies conducting external audits relating to anti-corruption efforts are the OGE
and the General Accounting Office (GAO). OGE conducts regular on-site programme reviews of agency
ethics programs. These reviews verify that agencies are complying with their statutory and regulatory
responsibilities to administer all aspects of an ethics programme, including financial disclosure, ethics
training, and counselling and advice. OGE audit teams also prepare a final report outlining programme
deficiencies in an agency’s ethics programme, and containing recommendations. OGE aso conducts
single-issue reviews to detect problem areas for agencies in implementing ethics regulations or in operating
their ethics programmes. Additionally, the executive branch has other speciaised audit offices located
within different agencies and departments that conduct internal audits to promote the economy and
efficiency of agency operations and programmes.

OGE performs ethics programme reviews in all federal agencies over a four-year cycle. OGE does not
publish its ethics programme audit reports, but the reports may be obtained by anyone through a written
request made to OGE under the provisions of a specific federd law permitting access to government
records.

Congress may separately initiate its own audit/evaluation of an agency’s programmes through its
investigative arm, the GAO. GAO external audits and reviews are conducted as necessary and all
components of agency programmes can be audited or evaluated. The mgjority of GAO audits and reviews
are made in response to specific Congressional requests while some reviews are specifically required by
law. However, some GAO audits are undertaken independently in accordance with GAO's basic
legislative responsibilities.

GAO summarises its findings to Congress in the form of written reports, opinions, and oral testimony. All
of GAO's unclassified reports are available to the public. Copies of GAO reports are also furnished to
interested Congressional parties; federal, state, local, and foreign governments, members of the press;
college faculty, students, and libraries; and non-profit organisations.

V1. Co-ordination and self-assessment

a) Co-ordination and management of government ethics or anti-corruption policy

In general, the Office of Government Ethics (OGE) is responsible for co-ordinating and managing the
implementation of the government ethics policy in the executive branch. OGE is defined by legisation as
a separate agency within the executive branch of the federal government. The President, with the advice
and consent of the Senate, appoints its Director for afive-year term. OGE employs approximately 80 staff
members and has an operating budget of approximately $8 million.

In 1988, Congress required OGE by law to submit reports biennially to Congress, summarising actions
taken during the previous two years and providing any information which the Director of OGE considered
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necessary. In addition, each ethics official is required to submit an annual report (in survey form) and
these reports comprise part of the biennial report to Congress.

The following actions are taken to ensure the consistency of the government ethics and anti-corruption
measures:

» Analysing systemic failures and trendsin criminal and disciplinary cases;

»  Providing national guidance and/or a checklist to develop prevention strategies in organisations;

e Assigning a central office responsible for oversight of all ethics-related measures, including
ensuring the consistency of legal regulations.

The President’s Council on Integrity and Efficiency (PCIE) and the Executive Council on Integrity and
Efficiency (ECIE) are two councils consisting of federal inspectors general and appropriate federal officers
established by the President to co-ordinate and enhance governmental efforts to promote integrity and
efficiency and to detect and prevent fraud, waste, and abuse in federa programmes.

Although there is no national guidance provided in this area, the Office of Government Ethics systemically
evaluates failures and provides guidance for the executive branch of the federal government.

b) Assessment of the effectiveness of measures promoting ethical conduct and preventing misconduct

OGE regularly assesses the effectiveness of its measures and rules based on regular contacts with agency
ethics offices and other bodies within the ethics community. OGE gains helpful insight into how the ethics
programme are being implemented in the field and what sort of challenges the agencies are facing in
fulfilling their missions. OGE then uses this information to evaluate how its programmes and policies can
be changed to best meet these challenges. OGE is required to submit a biennial report to Congress
summarising its activities during the two years prior to the report’s submission. This report provides the
opportunity for OGE officials to evaluate and change, as necessary, the performance elements which guide
and structure its ethics initiatives. Additionally, OGE is required by law to complete an annua
performance plan. This process gives OGE an opportunity to identify measurable goals that it will
accomplish in fulfilling its mission of promoting ethical conduct and preventing misconduct.

There is no established time period for reviewing and assessing the prevention measures. The measures
are reviewed as deemed necessary and when pertinent information arises indicating a need to re-evaluate
current measures. As noted earlier, OGE is required to complete an annua performance plan that
necessitates some degree of assessment. This requirement is governed by the Government Performance
and Results Act (GPRA) and is evaluated by both the Office of Management and Budget and Congress.

Financia disclosure is generally considered to be one of the most effective means of preventing conflict
of interest and promoting transparency in the public service. However, without a clear and enforceable set
of standards of conduct, effective use of financial disclosure would be impossible. Furthermore, these
standards of conduct are the central element that allow meaningful counselling and training. Systems for
detecting and punishing government employees for wrongdoing (including administrative actions such as
reprimand, suspension, and termination) serve as another important tool for deterring corruption and
reinforcing behavioural norms.

Lastly, ongoing agency programme on ethics training and counselling and advice play an important
complementary role to financia disclosure by instructing government employees on what is expected of
them and the rules they must adhere to in fulfilling their official duties. All of these programme elements
together help to create an environment where corruption is not tolerated or condoned and one where
executive branch employees are aware of their ethical responsibilities to avoid corrupt conduct.
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