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Argentina
1. In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Argentina´s current competition legal framework is very limited. Although since the
assumption of Macri´s administration, new rules have been put in place in order to
normalizing the enforcement of competition law in Argentina, a comprehensive reform is
need in order to have independent competition authorities with effective deterrence powers,
in order to deal with future competition issues (including digital ecosystem related issues).
To achieve this goals during 2016 the CNDC made public a new competition draft bill
(hereinafter the “Draft Bill”) that creates an independent authority, the National
Competition Authority (ANC) with sufficient powers to adopt its own decisions, control
its budget, and function as a State Policy regardless of the government in office.
Key proposals of the draft bill:
1.
The implementation of new guidelines to dissuade companies from anticompetitive
practices. Especially to avoid evaporation of the quantum of the fines, caused by inflation
rates (and avoiding that effects of inflation evaporate the quantum of the fines)
2.

The creation of a leniency program;

3.

The implementation of an ex-ante merger control system;

4.
and;

The possibility to repair damages caused as a result of anticompetitive conducts

5.
The creation of a specialized Court of Appeals to review decisions of the antitrust
authority.
The Draft Bill was open to a national and international consultation and submitted to the
Congress in 2016, and is expected to pass before 2018.
Convergent Regulation (Ley de Medios y Argentina Digital). In Argentina, the
communication sectors are regulated separately, with almost complete independence from
each other and with different organisms in charge of their regulatory framework (Laws
26,522; 27,078 and Decree 267/16).
Nowadays the paradigm has shifted to convergence of services, which implies that every
IT and communication service -internet, broadcasting, mobile services- can be provided by
the same operator or provider, independently from the technology used to provide each
service. This convergence demands a new approach that takes into account new
technologies and services that are constantly changing because of connectivity. Since 2016,
there is a new communication draft bill under analysis by the enforcement authority, the
former Ministry of Communications of the Argentine Republic (now Ministry of
Modernization. 1
Uncertainty in the legal responsibility of internet intermediaries. Although this issue
exceeds the competition analysis it is important to have it under consideration in future
regulation. Argentina´s Supreme Court of Justice (CSJN) had recently resolved certain
1

https://www.enacom.gob.ar/leydecomunicaciones
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cases related with this issue, although it still remains under discussion as there is no law
under enforcement which regulates this matters.
2. How were these sectors and challenges identified? (e.g. advocacy activities, industry
complaints, consumer complaints)
In 2016, the CNDC launched an investigation to analyze the competitive conditions on the
Credit Cards, Debit Cards and Electronic means of Payment market, in order to diagnose
and recommend possible improvements to the regulators. Other sectors and challenges
were identified by industry and other entities recommendations, e.g. mobile industry 2 and
Inter-American Development Bank 3.
3. Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
As a result of the Credit Card Market Investigation, the CNDC published certain
recommendations to different regulators (Resolution 17/2016).:
1.
To the BCRA as the enforcement authority of the Credit Cards Act, to review the
electronic means of payment legal framework towards the promotion of a more competitive
market, particularly:
•

To establish adequate conditions in order to promote new entrance to the
acquiring market. Specifically, create the “Payment Institutions” and forbid any
exclusive agreements between brand owners and processors and/or acquirers.

•

Promote multi-brand acquiring, so that any acquirer might have access to
licenses of all the cards they wish to represent.

•

Establish legal conditions to guarantee that an entrant in the acquiring market
might hire the processing service in equal conditions.

•

Promote mechanism to reduce entry barriers in alternative means of payment

•

Foster the competition on consumption financing by encouraging the
transparency and allowing the customer to differentiate between the product
and the financial cost.

2.
To the BCRA and the Secretary of Commerce, as Act 25 064 enforcement
authorities, propose the following legal changes:
•

Repeal the section 15 first paragraph to enable acquirers to differentiate prices

•

Modify section 15 in order to empower the BCRA to regulate the exchange rate
following international best practices

•

Establish mechanism to guarantee financial cost transparency in credit card
transactions. It is recommended to evaluate the alternative to force that the
payment to the shop must be equal to the spot price minus the merchant
discount fee, that is, without any additional discount.

https://www.enacom.gob.ar/leydecomunicaciones; GSMA “Keys to the modernisation of digital
ecosystem regulation in Argentina”
2

Inter American Development Bank - Accelerating Digital Trade in Latin America and the
Caribbean, March 2017
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3.
Finally, considering the outcomes of this investigation, the CNDC recommended
to the Secretary of Commerce as the enforcer authority of Argentine Competition Act. to
open an investigation over PRISMA and its owners for alleged anti-competitive conducts
under the terms of Act 25 156.
4. Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
As a result of the Credit Card Market Investigation the BCRA has fostered mechanisms to
reduce entry barriers in alternative means of payment (BCRA Communications: “A6043”;
“A6269” and “A6285”) and has modified interchange fees (BCRA Communication: “A
6212”). Also, the case set the scenario to future reduction of credit card’s commissions;
visa’s disinvestment commitment; the arrival of new incoming firms: Mercado Pago,
Worldpay, and others; deployment of mobile payment apps; promote new entrance to the
acquiring market, etc.
5. Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
Besides the already mentioned regulation the BCRA has (2016-2017):
•

Regulated the “Immediate Electronic Payments” (Communication “A” 5982);

•

Regulated the “Immediate debit - DEBIN” (Communication “A” 6099):

•

Enable the electronic deposit of payment checks and other similar instruments
(Communications. “A” 6071 y 6112);

•

Allow the financial entities (mostly Banks) to invest in Payment Services
Providers (PSP) and payment software developers (Communications “A” 6154
y 6164)

Other important BCRA decisions that has contributed in a positive way to enhance the
development of the digital ecosystem are: Communications “A” 6044; “A” 6058, 6068,
6072.6. Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
Consumer Protection and Antitrust regulation in Argentina are different disciplines. There
are two different laws: The Consumers Protection Act. N° 24,240 and the Competition Act
N° 25.156. These law, also, stipulates different enforcement authorities.
In the case of the Competition Act, the Secretary of Commerce (with the support of the
CNDC as a technical agency) is in charge of the enforcement of the competition law by,
among other specifics activities, solving the cases filed in his jurisdiction.
Consumer Protection regulation has more than one enforcement authority. Although there
is a National Office, there are also other decentralized agencies in change of the consumer’s
welfare in the different Provinces.
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7. In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
Not applicable.
8. Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
Although there are certain complaints filed before the CNDC against IT-related companies,
up to date, no case has been resolved. Those cases are currently under the analysis of
CNDC. Specifically, they are related to e-commerce, transport and “experiential gifts”
markets.
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Australia
Sector
Financial
Services

Accommodation
Taxi Services

Retailing

Major Innovations
Regulations
● ‘Regulatory sandbox’ for the fintech industry,
● Digital currency wallets (e.g Apple Pay)
where the Australian Securities and
● Digital currency (e.g Bitcoin)
Investment Commission can issue class
● Online overseas money transfer services (e.g
waivers to allow eligible fintech businesses to
TransferWise)
test certain specified services for up to 12
● National payment platform being developed by
months without an Australian financial
the Reserve Bank of Australia
services or credit licence.
● The Government has committed to introducing
an ‘open banking regime’ that will increase
access to banking product and consumer data
by consumers and third parties, if the
consumer consents.
● Accommodation sharing platforms (e.g Airbnb) ● NSW Government proposes letters using
online accommodation services obtain a
● Mobile booking services (e.g Trivago)
licence and pay a levy.
● Current bill before the Victorian Parliament
● Ride-sharing platforms (e.g Uber)
proposing to legalise ride-sharing services,
impose a levy on all “commercial” trips
provided by ride-sharing drivers to establish
an industry compensation fund for the buyback of existing taxi licenses.
● In 2016 an Exemption Notice was issued by
the Tasmanian Transport Commission
exempting ride-share drivers from the
requirement to operate with a taxi or hire
vehicle licence, effectively legalising ridesharing services within the State.
● QLD - Imposed restrictions on drivers of ridesharing services similar to those imposed
upon taxi drivers, and required ride-sharing
drivers to be licenced and pay annual licence
fees.
● May 2017: The Northern Territory Government
announced planned changes to support a new
ride-sharing regulatory framework. Proposals
include taxi licence costs being decreased by
75% and a levy imposed on all taxi and ridesharing passengers per trip.
● Digital-based retailing (e.g Alibaba and
● Retail trading hours liberalised in Queensland
Amazon)
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Belgium
On a preliminary basis, in the current context, our authority is not formally involved in the
changes generated by the government in e-commerce (modification of the labor code) or
in future provisions regarding protection of e-mails.
However, here are the answers to your questionnaire :
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Laborlaw on working hours
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
By the Press
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations?
Yes
4) Was the competition authority involved in these initiatives?
No
5) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
6) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
7) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
No
8) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
No
9) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
No
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Brazil
CADE
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
According to specialists, tax issues, difficulties in doing business in Brazil and a lack of
public investment in research and development have contributed to the slow development
of the digital economy in Brazil
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
These challenges are not sector specified but rather a systemic characteristic of the
Brazilian economy, whose current moment of crisis makes a short-term solution difficult
to achieve. Both industry experts and academics alike have identified these challenges.
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
The new Brazilian Antitrust Law together with CADE’s performance in recent years have
been a positive contributory factor in the creation of an environment where business
decisions are more efficient, including in the digital economy sector.
4) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
CADE's resolution 16/2016, which establishes 30 days for the Superintendence to analyze
merger proceedings based on fast-track procedures is one example. Although the agency
has already analyzed summary cases in under 30 days, the resolution brought greater legal
certainty, signaling that this goal is not dependent on the public agent who is appointed as
General Superintendent. Thus, operations related to the digital economy, which are
normally analyzed under the fast-track procedure, have a greater guarantee that they will
have a decision quickly from CADE, regardless of the political context of the country.
5) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
Not that we are aware of.
6) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
No
7) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
Not that we are aware of.
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8) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
There have been no such requests for protection in our jurisdiction.

SEAE
Questions
In your view, or those of
domestic commentators, are
there any sectors where
regulation is hampering or
slowing down the development
of the digital economy in your
country?

Answers
Since the board meeting in Cancun in 2016, the OECD identifies four major subjects
related to the digital economy: (i) openness and innovation in the Internet; (ii) reliability in
the digital economy; (iii) global connectivity construction; and (iv) jobs and skills in the
digital economy.
Brazil has advanced in this matter since the enactment of Law #12.965, as of April 23rd
2014, known as the Internet Civilian Framework. Besides, the Ministry of Science,
Technology, Innovation and Communications (MCTIC) released a public query in order to
formulate the “Brazilian Strategy towards the Digital Transformation”, consolidating
directives and goals to the digitization of the Brazilian economy in the near future. The
proposal is divided into five enabler axes of digital transformation (network infrastructure
and internet access; research, development and innovation; digital environment reliability;
education and professional training; and international dimension) and four digital
transformation axes (a data-based economy; a world of connected devices; new business
models; and digital transformation of citizenship and government).
However, four large regulatory issues affecting the four major structuring subjects of the
Cancun declaration mentioned above are still to be defined. Those issues are:
Regulatory framework of the personal data privacy: it has been elaborated since 2015
in accordance with the Presidential proposal submitted to the public query by the Ministry
of Justice. At this moment, there are two bills regarding this subject pending approval in
Congress.
Regulation of internet traffic data: in 2016, some of the country’s largest internet
operators announced the intention to limit Internet access based on the data volume
contracted by the client. Several entities, such as the consumer defense agencies,
Congress, the Bar Association, among others, demanded a clearer and steadier position
of Anatel (the national regulator of telecommunications and Internet services) in this
matter. The MCTIC requested that Anatel take measures to ensure that the operators
respect Internet consumers and comply with the ongoing contracts.
Internet of things (IoT): the federal government is structuring an Internet of Things
National Plan. There are still some issues to be solved, such as the systems
standardization, in order to avoid a fragmentation that would prevent it from maximizing
gains, and the reduction of the tax burdens along the supply chain.
New Telecommunication Legal Framework: during the process reviewing the
concession contracts from 2016 to 2020, Anatel has verified the need to change the
telecommunications legal framework in order to substitute an authorization-based model
for the concession-based model. The current model generates a regulatory asymmetry
that inhibits the companies’ competitiveness. However, the risk that the premises and
equipment used by the carriers reverse back to the government by the end of the
concession contracts has caused uncertainties that (i) have reduced investments; (ii)
have generated unnecessary infrastructure redundancy; (iii) have ended-up in copper
cables underutilization; (iv) have generated high costs of real-estate maintenance and (v)
have encouraged court litigation.
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How these sectors and
During the regular process of public policy formulation within the federal government.
challenges were identified (e.g.
advocacy entities, industry
complaints, consumer
complaints)?
Have there been policy
Yes, according to the following initiatives:
initiatives in these areas, e.g.
• Privacy: MCTIC public query of the Bill #5.276, as of 2016 (SEAE submitted its
consultations, reviews of laws
technical opinion)
and regulations? Was the
competition authority involved in • Data franchise: Anatel public query (SEAE submitted its technical opinion)
these initiatives?
• IoT: Internet of Things National Plan – MCTIC public query (SEAE did not
submit any opinion)
• New Telecom Legal Framework: MCTIC public query (SEAE did not submit any
opinion), Anatel public queries #2 and #7 (2017) (SEAE submitted its technical
opinion in both of them) and Bill #79/2016.
Could you provide examples of
No.
regulations that have been
changed or removed? Please
include relevant legal
references to specific texts or
regulations, if possible.
Do you have examples of new • Internet of Things: article 38 of Law #12.715/2012 and Decree #8.234/2014
regulations that were introduced
lowered the value of the oversight tax over the mobile service stations that
to facilitate the development of
integrate the machine-to-machine communication systems.
digital products and services?
• Internet Civilian Legal Framework: Law #12.965, as of April 23rd 2014.
Please include relevant legal
references to specific texts or
regulations, if possible.
Are you aware of restrictive or
No.
enabling regulations on the
demand side, such as more
limited consumer protection in
online sales? If so, please
provide answers to the
questions above in relation to
these demand-side regulations.
In addition to barriers arising
. N/A
from sector-specific regulation,
have you come across any
horizontal barriers or enablers?
If so, please provide answers to
the questions above in relation
to these horizontal regulations.
Since digital developments
There were requests for regulatory protection from the hotel businesses and individual
sometimes disrupt existing
transport services (cabs).
activities often characterized by Such requests have been treated at the municipal level. However, due to technological
sunk costs, have there been
disruption, there have been improvements in the deregulation of local services. It is
requests for protection? How
however important to highlight that there are still pressures to revert said deregulation.
were such requests handled?
The Brazilian competition authorities were involved in these discussions, especially in the
Was the competition authority
case of the individual transport service, which is now under the scrutiny of Brazil’s Supreme
involved and did it offer
Court. In this case, SEAE presented regulatory alternatives to increase the public
alternative solutions?
acceptance of technological innovation in this sector, including the change in the process
of offering of cab licensing.
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Canada
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
There are numerous sectors where regulation may be slowing the development of the digital
economy. The Competition Bureau’s (the “Bureau”) recent advocacy work has focused on
two of these sectors – namely, the taxi industry and the financial services sector. Our work
in these areas aligns with commitments made in our 2015-2018 Strategic Vision, to
"promote and advocate for a more competitive marketplace, emphasizing smart regulation
focused on achieving legitimate regulatory objectives". 1
In November 2015, the Bureau published a white paper calling for the modernization of
Canada’s taxi regulations to allow taxis and ride-sharing services to compete on an even
playing field. To give citizens more transportation choices at better prices, we argued that
cities should embrace rather than prohibit ride-sharing services, imposing new regulations
only when necessary to protect the safety of passengers and drivers. At the same time, we
advocated that regulations on taxis should be relaxed to allow them to compete more
effectively with new business models.
The Bureau is currently conducting a market study into technology-led innovation in the
Canadian financial services sector (the “FinTech market study”). The FinTech market study
is focused on technology-led innovations that could change the way that Canadian
consumers and businesses seek out and use financial products and services linked to
lending, payments and financial advice. 2 The Bureau is examining the competitive impact
that FinTech innovation is having on the industry, barriers to entry faced by companies,
and whether there is a need for regulatory reform to promote greater competition.
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
The Bureau uses a variety of means to identify areas where advocacy work could lead to
benefits for Canadian consumers and businesses, including media reports of the growth of
new digital competitors, and public input regarding potential advocacy topics.
Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
There have been a number of policy initiatives involving both the taxi industry and
FinTech, where the Bureau has been either cited or actively involved.
For instance, various municipalities in Canada held consultations or regulatory reviews
regarding the taxi industry. Many of the recommendations contained in the Bureau’s white
paper have been cited and employed by these municipalities, including the cities of Ottawa,
Edmonton, Toronto and Calgary, in developing their respective regulations. 3
•

City of Mississauga 2016/03/02 General Committee Meeting

1

Competition Bureau, 2015 – 2018 Strategic Vision, page 6

2

Competition Bureau, 2017 FinTech Workshop Report, page 4

3

Competition Bureau, Innovating to Succeed remarks by Commissioner John Pecman
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•

City of Toronto Ground Transportation Industry Review Backgrounder (April
2016)

•

City of Ottawa Taxicab and Limousine Regulation and Service Review

Since the Bureau launched its FinTech market study in 2016, there have been several
regulatory reviews and consultation processes launched by regulators at different levels of
government involved in the regulation of financial services. The Bureau participated in one
of these consultations by preparing a submission in response to the Department of
Finance’s consultation paper “Balancing Oversight and Innovation in the Ways We Pay: A
Consultation Paper”, and plans to participate in future consultations in the area of FinTech.4
3) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
The Bureau does not have specific examples of regulations that were changed or removed
at this time; however, please refer to the next response regarding new regulations that were
introduced following the publishing of our white paper on the taxi industry for examples
of regulations that were changed or removed.
4) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
Several municipalities introduced new regulations following the publication of the
Bureau’s white paper on the taxi industry:
•

The City of Toronto released A New Vehicle-for-Hire Bylaw to Regulate
Toronto’s Ground Transportation Industry in 2016. This report outlined a series
of recommendations that formed a new framework for equitable regulation
within the vehicle-for-hire industry.

•

The City of Ottawa released a Taxicab and Limousine Regulation and Service
Review. This review included potential regulations to recognize the emergence
of new hailing technologies and transportation-for-a-fee service models.

5) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
Consumer protection laws in Canada are generally applicable regardless of the means by
which a consumer acquires or pays for a product or service. For instance, the Competition
Act’s false and misleading representation and deceptive marketing practices provisions
apply to all sales, regardless of whether they are completed online or in-person.
In 2014, Canada’s Anti-Spam Legislation amended the Competition Act to enable the
Bureau to more effectively address false or misleading representations and deceptive
marketing practices in the digital economy, including e-mails that have false or misleading
sender or subject matter information. 5

4
5

Submission by the Commissioner of Competition before the Department of Finance Canada
Competition Bureau, Canada's Anti-Spam FAQ
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The new provisions use technology-neutral language in an effort to capture emerging
technologies, including Short Message Services (SMS or text messaging), social media,
websites, uniform resource locators (URL) and other locators, applications, blogs, and
Voice over Internet Protocol (VoIP). 6
In contrast, many federal regulations in the financial services sector continue to use
language that captures only traditional financial institutions, such as banks and insurance
companies. As a result, consumers can be unknowingly unprotected when transacting with
unregulated digital-based financial services providers.
6) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
The Bureau does not have specific examples at this time.
7) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
The Bureau has not been directly involved in requests for protection; however, such
requests are not uncommon in innovation markets. For instance, when Uber first entered
the Canadian market, taxi unions sought protection from what they alleged to be “unfair
competition” by digital ride sharing programs.
Similarly, financial institutions have voiced concern in the media regarding FinTech, not
necessarily seeking protection, but rather identifying risks associated with the new forms
of financial services. Regulators are nonetheless analysing the potential for FinTech and
the ways in which risks can be mitigated. Some regulators are actively launching initiatives
to encourage further digital innovation. The Bureau’s ongoing FinTech market study will
form the basis of our participation in this sector.

6

Competition Bureau, Canada's Anti-Spam FAQ
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Chinese Taipei
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Domestic commenters think that there are some regulations in financial services,
transportations and multi-media convergence sectors may hamper or slow down the
development of the digital economy.
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
These sectors and challenges usually were identified through industry and consumer
complaints.
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
The administrative departments are now conducting consultations and reviews of laws and
regulations to identify the challenges of the digital economy. A legislator also proposed a
draft of the “Foundation Act of the Digital Economy” and held several public hearing and
discussion sessions. The Fair Trade Commission (FTC) has been invited to participate in
these activities to provide opinions on competition. These consultation, law and regulation
reviews, and hearing activities are still going on.
4) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
N/A
5) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
In order to understand the relationship between the development of digital economy and
competition, the Fair Trade Commission has set up a “Task Force on Digital Economy and
Competition Policy” to look into the issues. However, the Task Force has not yet developed
any initiatives to facilitate the development of digital products and services.
6) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
Currently, consumer protection in online sales is subject to the regulation of the Consumer
Protection Act.
7) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
No.
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8) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
The Fair Trade Commission received a complaint in 2015 from traditional printing design
firms that a big “combined printing” firm, by integrating IT technology and internet to
develop web-to-print, online editing and tailor-made printing, had snatched most customers
from them with lower prices in printing design business. The FTC’s investigation showed
that the combined printing is a development of ecommerce and the low price is the result
from expertise and efficiency. The case did not constitute a violation of the Fair Trade Act.
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Colombia
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
In the transport sector, the Ministry of Transportation has issued regulations that impose
limitations on the provision of transportation services through technological platforms.
Decree 2297 of 2015, for example, dictates that only the companies registered for the
provision of transportation services may provide the public service of individual land
transportation of passengers in taxi vehicles. Thus, restricting the participation of
technological platforms that provide individual land transportation.
These imposed requirements inhibit the development of disruptive innovations that could
innovatively solve consumers’ needs through more efficient schemes than those that could
be achieved through State intervention in the economy 1.
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
These sectors have been identified through the investigations and activities of the Advocacy
Group of the Superintendence of Industry and Commerce (SIC). For example, in 2015, the
Legal Secretariat of the Presidency of the Republic of Colombia asked the Superintendence
of Industry and Commerce to issue a concept related to the provision of the public service
of individual land transportation of passengers in basic and luxury vehicles. This concept
was made by the Advocacy Group after a deep review of the proposed Decree Project 2297
of 2015, that was latter approved.
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
Regarding public passenger transport service of individual passengers in taxi vehicles, the
Legal Secretariat of the Presidency of the Republic and the Ministry of Transportation have
requested the Superintendence of Industry and Commerce, as the sole competition authority
of Colombia, an advocacy concept related to normative projects that have an impact on free
economic competition. The Superintendence has issued two concepts of competition law
expressing concerns with some provisions of the projects that may generate: i) a restriction
effect on the supply and demand of public land transportation service in taxi vehicles; ii)
the creation of possible barriers to entry the luxury transportation service; and (iii)
inhibition of the development of disruptive innovations.
On the other hand, at the request of a Congressman who intended to pass a bill for the
regulation of technological platforms, the Superintendence was consulted to issue a
concept. Finally, the bill was never passed to the Congress.
4) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible
We do not know of any examples of any regulations related to digital economy that have
been modified or eliminated. However, it is worth noting that in the recitals of Decree 2297
1

For more information you can see the advocacy concept made by this Superintendence in 2015
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of 2015 you can find a mention of the advocacy concept made by this Superintendence,
since the SIC expressed concerns regarding free economic competition in the sector.
However, despite mentioning this concept, the Regulator did not accept the changes in the
provisions of the Decree suggested by the Superintendence of Industry and Commerce.
5) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
The Superintendence of Domiciliary Public Utilities published a draft resolution in order
to make public the information stored in the Unified Information System (SUI, for its
acronym in Spanish). The aim of this project was to make available to interested parties
information in the form of “open data”, related to the sectors of electric energy and fuel
gas.
Regarding this project, the Superintendence of Industry and Commerce issued a
competition advocacy concept 2 highlighting, among others, that: i) It should be weighted
which information, if published, could favor anti-competitive agreements; and (ii)
Provisions should be included in the draft in order to provide consumers with tools that
could be used to make better decisions, using available information, thus generating
competitive market pressures.
On the other hand, Colombian Tax Statute, in article 142, establishes that for income and
complementary tax purposes, in research, development and innovation projects, deductions
can be made of the investments destined to this type of projects. Likewise, Article 158-1 of
said Statute dictates that donations and investments made in research, technological
development and innovation will be deductible in the taxable period that are made.
6) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
Decree 587 of 2016 establishes charge back rules in online sales thought out to protect
consumers’ rights, in accordance with the provisions of Article 51 of the Law 1480 of 2011.
These rules apply whenever there has been products and services acquisitions through
electronic means and, for that effect, there has been a usage of credit or debit cards or other
online payment instruments.
This charge back rules apply to online payments like internet, PSE, Call Center and other
mechanisms of telemarketing or online shopping.
7) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
We do not identify any horizontal regulations that are a barrier or enabler for the digital
economy. However, Article 39 of the 2014-2018 National Development Plan (Law 1753
of 2015) states that the "(...) Ministry of Information and Communication Technologies
(MinTIC, for its acronym in Spanish), through the Information Technology and
Communications Fund (FONTIC, for its acronym in Spanish), will support the creation of
specific ICT plans for each sector, which will encourage the development of digital

2

For more information you can see the advocacy concept made by this Superintendence in 2017
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applications and content with social focus, including multiplatforms, by Colombian
companies." (Highlighted out of text).
Furthermore, Article 26 of said rule establishes, among others, the following functions for
the FONTIC:
"1. To finance plans, programs and projects to support entrepreneurs in the digital
content and applications sector at all stages of the business, including the
promotion of risk capital linkages for these enterprises.
2. To finance and promote plans, programs and projects for the promotion of
human capital in Information and Communication Technologies.
3. To finance plans, programs and projects for the promotion of the software and
digital content industry.
4. To finance plans, programs and projects that contribute to the improvement of
the quality of education in the Country through the use of Information and
Communication Technologies.
(…)”
8) Since digital developments sometimes disrupt existing activities often characterized by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
The Ministry of Transportation filed a complaint in the Administrative Court of
Cundinamarca to block the mobile phone application UBER, arguing that the company is:
i) Illegally exploiting the Colombian electromagnetic spectrum; and ii) Operating as a
public transportation company without being subject to State oversight and control 3. The
Ministry of Transportation requested the Court to link the Ministry of Information and
Communications Technologies and the National Spectrum Agency in the process.
The demand has not yet been resolved and the Superintendence of Industry and Commerce
has not been consulted in this regard.

For
more
information
you
can
visit
the
following
link:
http://www.semana.com/nacion/articulo/demanda-del-ministerio-de-transporte-a-uber/520506
<Last seen: August 28, 2017>
3
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Croatia
According to the Croatian Competition Act (OG 79/2009 and OG 80/2013), one of the
important instruments in the activities of Croatian Competition Agency (CCA) are its
regular market inquiries. They are a vital source of information about the functioning of
particular markets that very often reveal irregularities in these markets and practices that
are in contravention with competition rules. By their nature they may serve as a basis for
opening of a formal infringement proceeding or be a source of information for the purpose
of the preliminary market investigation in particular proceedings carried out by the CCA.
Here we can mention e.g. market study in the oil derivatives market carried out in 2015 or
regular yearly studies covering the retail and wholesale distribution groceries’ market in
the Republic of Croatia (market research in food, beverages, toiletries and household
supplies) and the press publishing and distribution market in the Republic of Croatia.
Also, in view of general public interest, the CCA conducted a market research into the
provision of airport taxi services. This research was motivated by the initiative from the
ombudsman and public perception that there is not enough consumer choice in this market,
as well questions related to the provision of services by Uber. The CCA conducted a
research through contacts with local self-government units and local airports, as well as
contacts with other EU Member States’ agencies regarding their experience in this matter.
The results were sent to the ombudsman office.
Additionally, there is also competition advocacy involving the CCA competences to
promote competition through its opinions on laws and other activities preventing
anticompetitive practices regarding the compliance of laws and other pieces of legislation
in force in the Republic of Croatia with the mandatory rule of law in the area of competition.
Here we can mention our successful efforts related to the liberalisation of taxi services on
local level, on which we have already reported on several occasions.
We can also mention that since the last year, the CCA has been from time to time involved
in the meetings organised by Croatian Ministry of Economy, Crafts and Entrepreneurship,
aimed at discussing regulations governing transport services with different stakeholders,
there were three such meetings held in 2016, related to Uber, and 2 meetings so far in 2017.
Also, earlier this year, the same Ministry invited the CCA to participate in its project,
together with the World Bank experts, aimed at liberalisation of regulated professions and
professional service in the Republic of Croatia, following the Government Action Plan for
Administrative Simplification (adopted in January 2017). The goal of the Plan is to relief
the economy from over-administration and make it simpler and cheaper than it is today.
With this reform, the government begins to systematically cut regulations, bureaucracy and
administrative requirements and is dedicated to preventing the creation of new ones. The
Action Plan also creates the conditions for the liberalization of the market for professional
and business services. It could be expected that this exercise will take the development of
digital economy into consideration.

20

Czech Republic
The Office for the Protection of Competition is aware of current significant developments
in respect of digital economy; however the Office has not carried out a detailed examination
of the respective area and has not provided a comprehensive overview of regulation and its
possible impact on slowing down developing digital markets. Therefore all below
mentioned comments of the Office are mostly base on case by case basis. The area
representing digital markets is affected by wide number of legislative acts, including
general legislation as Trade Licensing Act, labour or tax legislation.
The Office within its legislation activity comments significant amount of adopted
legislation. Generally the Office challenges all provisions that may have potentially anticompetitive impact, nevertheless not always its comments are taken into account.
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
It should be noted, that in the Czech Republic, the status of legislation governing digital
markets could be described that rather than hampering regulation there is currently certain
legal vacuum.
One of the sectors where the digital economy suffers of slowing down the development is
e-commerce. On 16 March 2016 the Act on Registration of Sales No. 112/2016 Coll.
(hereinafter referred to as the “EET”) entered into force. This act aimed at streamlining
financial control and preventing tax evasion, in particular from cash payments, by imposing
an electronic registration of sales. This obligation to register sales has been imposed on all
undertakings from the retail and wholesale sector, as well as on undertakings which provide
its services on-line. Pursuant to EET act, undertakings concerned are obliged to send the
data message including registered sale to the tax administrator and to issue a receipt to their
customer. For e-shop operators such obligation has been a significant barrier because,
before or during payment by credit card using various online payment systems or cash on
delivery, the undertaking has not an immediate access to payment information. For this
reason, two entities - The Association of Small and Medium Enterprises and the
Association for Electronic Commerce has started negotiation which resulted in few
exceptions for e-shop operators (see below).
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
The Office identifies possible lacks within its legislative activity. However, mostly the
undertakings active in affected sector give complaints about the non-compliance, this is
e.g. case of Uber (complaints of taxi drivers) or case of new duty of registration of sales
(on-line undertakings), as well as professional associations complaints (e.g. Association of
Small and Medium Enterprises or the Association for Electronic Commerce in case of duty
of registration of sales).
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
For instance the European Commission conducted a consultation in the related area of ecommerce, however the Office was not involved likewise with regard to national initiatives.
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Nevertheless as a consequence of harmonization with EU regulations (Regulation
2015/751 on interchange fees for card-based payment transactions), the Office has been
entrusted with a new power – supervision of payment card schemes. Since 1 March 2017
the Office is competent authority to ensure compliance with the obligations of payment
card scheme operators (payment card companies) and banks as payment processors (banks
with registered office in the Czech Republic). A special unit – Payment Service Unit – has
initiated its activity in order to ensure the uniform application of competition rules in area
of the payment card schemes in the Czech Republic according to the European legislation.
The unit is supposed to intensify the cooperation with the Czech National Bank and with
the Czech Trade Inspectorate.
4) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
Amendment of Act on Payment systems
On 1 March 2017 the Act No. 452/2016 Coll. amending Act No. 284/2009 Coll., on
Payment Systems (hereinafter referred to as the „Payment Systems Act”) entered into force.
This is an extensive novel; its primary objective is to transpose the European Directive
2014/92/EU as well as to adapt Czech legislation to the European Regulation 2015/751.
However, the government approved already during 2017 a new amendment to the amended
Payment Systems Act. Its purpose is to harmonize the Payment Services European
Directive 2007/64/ES with the aim to increase the security of Internet payments and further
extend the rights of payment service users. The effect of this amendment is stipulated from
January, 13 2018.
Most significant changes of the Payment Systems Act amendment 2018:
•

to regulate innovative ways of payment via internet

•

to increase the standard of payment security

•

to strengthen the rights of payment service users in case of loss, theft or misuse
of payment cards – from 150 to 50 EUR

•

public regulation of selected entities entitled to provide payment services –
newly post office should be included among the payment service provider

•

private-law rules for the provision of payment services where contractual basis
for the provision of payment services is outlined

Act on Registration of Sales No. 112/2016 Coll. (see above)
Most significant changes of the Act on Registration of Sales:
•

Imposition of an electronic registration of sales

•

Exception for on-line providers: for the technical reason, the e-shops register
the payment only when they are informed the payment has taken place (but no
later than at the time of the delivery)

5) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
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The Office further expects the development of the digital economy in the Czech Republic
to be affected by regulations drafted and at European level, in particular:
•

Regulation (EU) 2016/679 on the protection of natural persons with regard to
the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation);

•

a proposal for EU Regulation on ensuring the cross-border portability of online
content services in the internal market COM/ 2015/0627 - 2015/0284 or

•

a proposal for EU Regulation on addressing geo-blocking and other forms of
discrimination based on customers´ nationality, place of residence or place of
establishment within the internal market and amending Regulation (EC) No
2006/2004 and Directive 2009/22 EC (COM(2016)0289 - C8-0192/2016 2016/0152 (COD)).

6) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
N/A
7) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
N/A
8) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
Since 2015, there were an increasing number of complaints by taxi drivers concerning
Uber. The professional taxi drivers as well as the professional taxi operator companies
argued, they had to comply with many professional requirements (contrary to Uber) which
clearly increased their costs and this fact represented competitive disadvantage. In 2017,
Regional Court in Brno decided in case of alternative taxi operator Uber, concluding that
Uber´ drivers do not fulfil the conditions as required by taxi drivers and therefore prohibited
Uber activity. The court concluded that Uber´ drivers are not obliged to comply with the
obligations and Uber´s activity is therefore considered to be an unfair competition due to
its competitive advantage.
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Denmark
Although advocacy plays an important role in the Danish Competition and Consumer
Authority (DCCA), there is no specific taskforce assigned to study how existing regulation
affects the development of the digital economy. However, there are certain general aspects
that we can point to.
The development of the digital economy is a priority for the Danish Government. This can
be seen in the Digital Strategy 2016-2020 (“A stronger and more secure digital Denmark”;
https://www.digst.dk/Servicemenu/English/Policy-and-Strategy/Digital-Strategy2016to2020), which aims to promote digitalization both in the public and the private
sector. As to the public sector, the strategy explains for example how the use of specific
online identification mechanisms, digital communication systems and accounts has become
mandatory for citizens. The importance of digitalization is also reflected in Denmark´s
position in the European Union´s 2017 Digital Economy and Society Index.
Some challenges have however been experienced regarding specific sectors although they
have not been the object of specific studies by the DCCA. As in many other countries, the
Uber business model has raised certain concerns, particularly in traditional taxi companies.
This led to the clarification of certain transportation rules. As to hotel booking portals, the
DCCAs work has focused on the effect of pricing clauses in competition.
A sector the DCCA routinely monitors is the payment service sector. The DCCA´s 2016
report mentions that in order to transpose the interbanking fees and payments services
Directive, changes to the 2015 Act on Payments Services are underway. This will mean
that a ceiling will be set for interbank fees, that the access to existing payment services will
be extended and that customers will not be charged for using the most common payment
cards.
Another recent DCCA study looks into the mortgage market. It points to the need to reform
regulation in order to reduce barriers to entry and expansion, to increase transparency and
to facilitate switching. More concrete recommendations point to the need to make it easier
to use electronic power of attorneys to facilitate gathering the documentation needed for a
loan offer.
The new Marketing Act, which entered into force in July 2017
(http://www.ft.dk/samling/20161/lovforslag/L40/index.htm#dok), also has the potential to
affect the digital economy. This law includes the following aspects:
•

Clarification of consumers and companies´ rights and duties when marketing
on the Internet and social media, such as Facebook, Twitter and via bloggers.

•

Increased scope for companies to send email ads about products within the
same product category that a consumer has already purchased from it, provided
that the consumer has accepted this.

•

Increased transparency in the loan market and elimination of certain
unnecessary double regulation.

Other existing regulations that can have an effect in the digital economy include the Ecommerce Act, the Cookie Order and the Act of Processing Personal Data, which is
currently being reviewed in the context of the 2016 Data Protection Directive.
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Estonia
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ESTONIA: SURVEY OF REGULATIONS AFFECTING THE DIGITAL ECONOMY

A starting point to consider is that the Estonian Competition Authority’s (hereinafter the
Authority) foremost responsibility lies in supervision of Competition Act and other legal
regulations, which concern economic activities of undertakings. As supervisory body, the
Authority also plays a role, where appropriate, of free market and consumer choice advocate in
discussions concerning regulation and liberalization of trade in goods and services.
With regard to state regulations affecting the new forms of economy, the overarching
understanding and attitude towards these sectors in the Estonian society as whole, including
that of the political circles, has over the recent decades generally remained favourable toward
all forms of internet-based entrepreneurship. Based on the above, the Authority has not felt the
need to express too many opinions or step up as advocate of more free market and more
consumer choice when the newest sectors, including those of the so-called sharing economy,
were concerned. Ministry of Economic Affairs and Communications, on the other hand, has
been the government body most actively engaged in promoting and supporting those sectors.
The Authority has requested, specifically to better satisfy the goals of the Competition
Committee, an opinion from Madis Ehastu, Head of Trade and Services Division of Ministry
of Economic Affairs and Communications, who graciously agreed to supplement. In our view,
this opinion provides excellent take on the current regulatory philosophy. We attach his opinion
to this letter.
The aforementioned general favourable attitudes do not mean, however, that the new business
models have not created any new challenges at all. Ministry of Economic Affairs and
Communications (hereinafter the Ministry) of Estonia in 2016 commissioned a study about the
impact of sharing economy in the Estonian economy and legal space from Technopolis Group
and Ernst & Young Baltic AS. This study, in Estonian language with summary in English,
published on the Ministry’s web site1 provides excellent insights into the current state of play
of the most prolific sectors of sharing economy, as well as outstanding overview of the
challenges, including employment, taxation, consumer protection and keeping black economy
in check. We have prepared unofficial translation of chapter 6.2. titled “Analysis of Legal
Environment”, which, in our view, can greatly contribute to the tasks undertaken by the
Competition Committee.
In order to obtain more up to day and simple to understand picture of the regulatory state of
play, the Authority contacted several professional unions of undertakings engaged in digital
economy, including that of the providers of the shared services. We received feedback from
two such unions. One of the experts noted large impact on European Union’s regulations on
Estonian digital sectors, with General Data Protection Regulation, due to come to force next
year, being perceived by private sector undertakings as an additional risk to the existing
business models in the digital economy. A different example mentioned by the same expert is
the so-called “Building European Data Economy”, also a European Union initiative.
Based on the Authority’s own expertise and on the limited feedback received, we composed
easy to comprehend table with some generalized examples of current regulatory practices. This
table does not represent comprehensive overview of all discussions and regulatory proposals,

1

Accessible at https://www.mkm.ee/sites/default/files/lopparuanne.pdf as of 30th of August 2017
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which are ongoing in the country, but is only providing summary of some of the best-known
cases.
Figure 1. Example cases of state regulation in some of the most active digital sectors in Estonia
Sector

Relevant
regulating bodies

Traditional
sector
reaction

Current
regulation
state with
regards to
digital issues

Accommodation
(example Airbnb
like services)

Ministry of
Economy and
Communications,
Consumer
Protection
Authority
Ministry of
Education, Local
Government

Traditional
hotel owners
request the
state to
regulate

Unregulated

Education
(example online
courses)

Finance
(example crowd
funding and
block chain
services)

Ministry of
Finance, Financial
Intelligence Unit,
Financial
Supervision
Authority

Health (example
telehealth)

Ministry of Social
Affairs, Agency of
Medicines

Transport
(example shared
private rides)

Ministry of
Economy and
Communications,
Local Government

Catering
(example food
delivery)

Veterinary and
Food Board

Existent
regulation is
said to
hamper
development
of digial
sector

Existent
regulation
regulates
digital
sector

State of new
regulation
with regard to
digital issues

Pilot project for
tax declaration
on voluntary
basis

No known
assessments

Unregulated.
Proposed new
regulation
(crowd
funding)

Traditional
taxi owners
request the
state to
regulate

The practices
are considered
allowed, but
there are
complaints
(block chain
services) about
imposition of
registration
and financial
regulation
requirements
The practice of
remote
counselling
(apothecary)
considered in
breach of
existent
regulations

New
regulation
June 2017

Self-regulatory
guidelines
introduced by
the sector for
crowd funding

New regulation
adopted in June
2017 is said to
legally enable
shared
transportation
services.
Pilot project for
tax declaration
on voluntary
basis
Regulations
foresee single
entity's
liability, but
sharing
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Regulators
claim
digital
services
must fulfil
existent
regulations
such as on
money
laundering
prevention

economy
models enable
several entities
engaged in the
supply chain
Sources:
Accomodation
Finance, crow-funding
and blockchain services
Health
Transport
Catering

http://ehrl.ee/wp-content/uploads/2017/02/EHRL-Infokiri-sügis-2016.doc
https://www.politsei.ee/et/uudised/uudis.dot?id=314939
http://www.fi.ee/?id=20748
http://www.financeestonia.eu/wp-content/uploads/2016/02/%C3%9Chisrahastuse-Hea-Tava.pdf
http://www.aripaev.ee/uudised/2017/08/02/ravimiamet-keelas-apteegis-videosilla-teelnoustamise
https://www.riigiteataja.ee/oigusuudised/eelvaadeSeadusUudis/1695
Expert opinion by Estonian Sharing Economy Union

Annexes:

Unofficial translation of chapter 6.2. “Analysis of Legal Environment” of 2016 study
“Application of Principles of Sharing Economy in Estonia’s Economic and Legal
Space” by Technopolis Group and Ernst & Young Baltic AS, on 8 pages;
2. Opinion of Madis Ehastu, Head of Trade and Services Division of Ministry of Economic
Affairs and Communications on Regulating Collaborative Economy in Estonia,
23.08.2017, on 2 pages.

1.
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Study “Application of Principles of Sharing Economy in Estonia’s Economic and Legal Space”
6.2. Analysis of legal environment
Fast growth of sharing economy’s undertakings in the Estonian market has spurred societal
discussions about the nature and role of sharing economy and raised questions about the need to
regulate it. Sharing economy platforms for accommodation and transportation are so far the ones
catching the most attention as they started to compete with classic accommodation and taxi
undertakings. In spring of 2016, the Ministry of Economic Affairs and Communications initiated
draft law changing Public Transport Act with regards to collaborative transportation, which
became unofficially known as Uber law. Taxi undertakings mounted strong opposition to this
proposal, seeing it as enabling and legalizing pirate taxis. The Union of Hotels and Restaurants has
also expressed its opinions on the topic of sharing economy. According to its words Airbnb, as
well as other similar accommodation portals, should be targeted for taxation, because persons, who
offer services individually through these portals do not usually fulfil the requirements imposed on
accommodation undertakings by the state, as well as tend to avoid paying obligatory taxes. Estonian
Society of Sharing Economy (later named Estonian Sharing Economy Union) was created at the
same time, to further development of and to shape and promote the views of undertakings engaged
in the sector. To solve taxation issues Estonian Taxation and Toll Authority (EMTA) launched cooperation with the sharing economy platforms. An example is a pilot project between Uber and
EMTA, in which EMTA enables natural persons to declare their incomes. The solutions developed
so far are, however, voluntary and do not expect Uber to provide EMTA with all available
information.
Many questions remain unsolved. We are going to bring forward the most important topics, which
appeared with the onset of the sharing economy and which impact legal and entrepreneurial
environment.
6.2.1. Challenges in consumer protection
6.2.1.1. Unclear role of the natural person in entrepreneurship
According to paragraph 1 of Consumer Protection Act, Consumer Protection Act regulates the
offering and sale, or marketing in any other manner, of goods or services to consumers by traders,
provides for the procedure for alternative dispute resolution between consumers and traders
including the organisation of the work of the Consumer Disputes Committee, the organisation and
supervision of consumer protection and liability for violations of the Act. The same Act’s
paragraph 2 regulates the notion of ‘trader’ in the following terms: trader means a natural or legal
person, including a legal person in public law, who acts for purposes related to their business or
professional activities.
The area regulated by Consumer Protection Act is therefore limited by the condition that one party
to the legal relationship must be trader acting within business or professional framework. This
means that no legal relationship is created and no consumer protection regulation applies in
situations where the other party to the relationship is someone, who is not a trader. In the same
fashion, consumer protection regulation does not apply where the person who receives a service is
a person, who is acting within business or professional framework.
In practice, this means that consumer, who is the weaker party to the legal relationship, remains
without legal protection while buying services from a person, who is not acting within business or
professional framework. Receiver of a service has no benefit of the rights stipulated in Consumer
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Protection Act, such as for example right to obtain information in Estonian language concerning
safety, impact on health, prices, etc.
Impact on economy
In situation where law does not define the legal position of one party of a transaction, the parties
of the transaction face situations of uncertainties (for example natural person cannot invoice),
which are normally solved by mutual agreement. In the end such uncertainty rather negatively
impacts parties interest towards doing transactions, because they have to deal with uncertainties
every time, which makes it easier to switch to dealing without trail (for example without invoicing)
or not deal at all. This, in turn, facilitates shadow economy and tax avoidance. Because of the need
to account of changing conditions for entrepreneurship, it is recommended to regulate natural
person’s role as service provider outside of professional or business sphere, by, for example,
creating the notion of freelance service provider. This would be a simplified type of self-employed
worker and might be connected to obligation to use entrepreneurship bank account (together with
the option to discount the costs). Entrepreneurship bank account would enable natural person to
provide services at his or her own free time and disposal. This would also greatly facilitate natural
person’s ability to participate in entrepreneurship and pay taxes as necessary. In case the situation
is left as it is by legislators, it is only a matter of time when the first court cases appear, casting trust
and sustainability of sharing economy into doubt.
6.2.1.2. Web platforms do not provide sufficient information on pricing
Consumer Protection Act’s § 7 and § 8 foresee regulation about disclosure of selling prices of goods
and services. Regulation on disclosure of prices of goods foresees that when offering and selling
goods trader shall indicate to consumers the selling price and the unit price of the goods. The
selling price and unit price of the goods must be indicated in writing in such manner that they are
clearly legible as well as unambiguous and easily identifiable for consumers. Differently from
regulation on disclosure of selling price of goods, the trader must notify the consumer of the final
price to be paid for the service. If the final price of the service cannot be determined beforehand,
the trader must notify the consumer of the components of the price of the service, the rates or the
bases on which the price is calculated such as to enable the consumer to calculate the final price of
the service with sufficient accuracy. Upon offering a service, the price list for the services offered
or any other document stating the bases on which the price of the service is calculated shall be
displayed to consumers visibly at the place of provision of the service or made available to
consumers in another manner.
In transport sector, for example, Public Transport Act foresees special regulation for taxis.
According to the Act’s § 64 sec 3, an illuminated sign, taximeter, price list and a printer must be
installed on a vehicle used for the provision of taxi services. Based on Public Transport Act § 64
sec 4 Minister of Economic Affairs and Infrastructure has 25.09.2015 adopted regulation no 118
“Requirements for illuminated sign, taximeter price list and a printer in vehicles used for public
transportation”. According to the forenamed regulation, the taximeter must be in a place visible to
consumers, on vehicle’s dashboard or in rear view mirror and be adapted to vehicle and printer.
Requirements about price list are also imposed. Aforementioned regulation’s § 3 stipulates that the
price list must correspond to taximeter adaptation certificate, be clearly readable and
comprehensive and must be placed to dashboard’s right side as well as to right side back door
window in a way that it is visible both from inside and outside. In general, a consumer of shared
rides service gets information about price components, tariffs and basis of calculating of the price
from the platforms mediating the service at the time of ordering the service. Some platform are
accused of consumers having difficulties or being incapable of finding this information. For
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example, in the mobile application it is impossible to find Uber’s precise pricing components,
including the basis for calculating of the so called surge pricing.
6.2.1.3. Impact on economy
In situation like the one above Consumer Protection Authority lacks the grounds for intervening
into dispute between the receiver and the provider of the services. This is because Consumer
Protection Act applies only to legal relationship between the consumer and the trader and because
ride sharer is not trader. As consequence, Consumer Protection Authority cannot supervise. Lack
of disclosure of pricing and selling price will not cause significant impact on entrepreneurship
because most of consumers choose cheaper price without delving deeper into how it is created. It
is also unlikely that a consumer would not use shared rides or Airbnb apartment just because she
or he does not know what components its price consists of. Pricing is important for consumer
when consuming goods and services, but for sharing economy, the situation is rather opposite –
the price for goods, services or resources are likely lower than those in the classic economy for the
same goods, services or resources. On the other hand, allowing non-disclosure of prices can be
interpreted as unfair competition because providers of practically same services should face the
same requirements with regard to disclosure of pricing. Concerning this particular question, the
web platforms themselves could take up initiative and disclose their pricing policies. In the same
fashion, the sharing economy undertakings could undertake assessment of whether to create
guidelines for best practices. Because disclosure of pricing is hopefully not a question of severe
economic impact, self-regulation could be preferable to regulatory intervention on the state level.
6.2.1.4. Uncertainty of liability for quality of service
When providing service by the means of web platform the receiver of the service is left with the
question of whether he or she will get the service with promised or expected quality, safely and on
the same conditions as offered in the web environment. Because the model of sharing economy
foresees that the provider of the services may be natural person and because Consumer Protection
Act does not apply to seller or service provider, consumer cannot rely on Consumer Protection
Act to defend his/her rights. Another relevant aspect is that in general the model of sharing
economy while selling goods or services does not at the same time respect the special laws, which
apply to the professional sellers and providers of the same services (good example here is the sector
of accommodation services where there are requirements, which are only imposed on
accommodation undertakings). Based on aforementioned, the receiver of the service, in whose
interest those regulations are imposed, is left without protection, which the lawmaker enabled for
the receiver of the service. It is, however, necessary to point out that the receiver of the services
can always turn to the courts for protection of his/her rights. Considering the level of prices of
services and goods provided in sharing economy as well as the costs of court proceedings (court
fees, expertise fee, cost of representation) this solution might not be the most reasonable. The risks
born by the receiver of the service are increased when the web platform does not make background
checks concerning the services provided. This really means that even self-regulation based on
feedback of receivers of service (reviews) might not be enough for ensuring trustworthy service.
Tourism Act’s § 19 sec 4 foresees requirements in the sector of travel accommodations (adopted
23.05.2012 regulation no 43 by Ministry of Economic Affairs and Communications), which are
imposed upon accommodation undertakings providing professional services. These requirements
impose specific regulations on hotels, motels, house accommodation, holiday homes, apartments
and houses for visitors. Tourism Act does not impose requirements in situations where provider
of the service acts outside professional activities framework.
Impact on economy
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It is obligation of every trader to offer products and services of promised quality. The opposite is
also true – each consumer has the right to receive the level of quality, which was promised to
him/her. Sharing economy functions on self-regulation where consumers assess the quality of the
product or of the service received, after receiving it. In case where provider of service loses trust
of the consumers, it gets impossible for him/her to offer services through the same web platform
anymore. In longer term and in case service providers do not maintain the level of quality of service
expected by consumers their turnovers fall and they lose their clientele. The ability of the markets
to self-regulate should not be under estimated, as it is rather providing motivation to develop
entrepreneurship, because it sorts out quality aware service providers from the “hip shooters”, so
to say. Market self-regulation is likely to get hit with the first court case, which can create distrust
towards sustainability of sharing economy business model. For further development of general
entrepreneurial environment, it is therefore necessary to define, in sharing economy model, the
notion of liability for quality of service.
It is possible to achieve by supplementing existent regulations with special clauses or by allowing
web platforms to take up the lead themselves, creating best practices. Allowing for more specific
clauses in the regulation complicates business environment further, which means that best practices
approach could be reasonable solution for this situation. This particular question might not require
state intervention on regulatory level because provision of service is built upon the principle of self
regulation.
Uncertainty on sharing liabilities between parties to business model under the conditions of the
web platforms
The triangle of service provider, web platform and receiver of service is made more complicated
by the fact that receiver of service concludes agreement with web platform, who usually takes up
just the role of an intermediary. Only after that does the receiver of the service conclude agreement,
conditions of which are already given by the web platform, with the service provider. While in
classic economy this relationship is bilateral and well regulated, in sharing economy the relationship
is trilateral, where liabilities of parties are unclear.
Both receiver as well as provider of service are even more uncertain because the web platform’s
terms, which must be accepted, are generally worded. According to general practice, web platforms
do not allow for receiver and provider of service to launch disputes over conditions or create new
ones as well as relieve themselves of responsibilities connected to the provision of the services
(obligation to disclose and to maintain quality). In general, receiver and provider of service are left
with the choice of accepting or refusing the terms of which the latter would entail quitting the
platform. Therefore, the platform dictates terms to both the provider of the service as well as to
the receiver of the service.
Impact on economy
Uncertainty is not a problem as far as everything appears to function: service provider, web portal
as well as receiver of service are content. Trust starts to crack when one of the parties does not do
what he or she promised, in other words, when the other party of the agreement appears to have
unfulfilled legitimate expectation. For example, the provider of the service does not offer the level
of quality he or she promised, or the receiver of the service is not happy with the quality of the
service, which was promised by the web platform. Because business model of sharing economy
does not provide common quality standards, it is left for the courts to decide whether the service
was provided with the expected quality, or not. Unclear liability of the parties of transactions
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certainly diminishes trust in sharing economy and puts its sustainability to a test. For the benefit of
even entrepreneurial environment, it is advisable to define parties’ liabilities under regulation or
best practices (for example under the leadership of Sharing Economy Union).
6.2.2. Challenges connected to licences
According to § 1 of Commercial Code an undertaking is a natural person who offers goods or
services for charge in his or her own name and for whom the sale of goods or provision of services
is permanent activity. From the referred provision of the Code we can discern that any sale of
goods or provision of service, which goes as permanent activity, qualifies as undertaking, bringing
to the natural person also the obligation to register himself or herself as undertaking (or self
employed). The law does not stipulate, however, what activity is permanent and what activity is not
(which can be provision of service as hobby). From this, we can conclude that defining these
notions within the framework of today’s legislation is a matter of opinion.
In addition to the matters brought about by Commercial Code, particular specific regulatory acts
apply to different sectors (incl. transport, accommodation, finance services, private and business
services and education). It is important to note that even though as we ascertained in this research
the web portals do not, as public information, refer to the corresponding specific legal regulation,
this does not really mean that this specific regulation does not apply to them.
Transport
Law of Obligations Act stipulates, in § 824 sec 1, the notion of contract for carriage of passengers.
Under the provision referred, one party (carrier) of contract of carriage undertakes to carry one or
more persons (passengers) to the destination with or without luggage, and the other party
undertakes to pay a charge (the carriage charge). With regard to paid carriage of passengers Road
Transport Act § 3 sec 2 stipulates that carriage of passengers for hire or reward is regulated by the
Public Transport Act. Under Public Transport Act’s regulation, carrying of passengers as shared
service can be considered as occasional service, or taxi service. According to § 5 occasional services
is the carriage of passengers by road, except for the regular services and taxi services, and the main
characteristic of which is the carriage of groups of passengers constituted on the initiative of the
customer or the carrier. According to § 3 sec 2 taxi services mean the carriage of passengers by
road to the designation requested by a customer or picking up of the passenger using a public
transport vehicle adjusted for taxi services as well as waiting with such a vehicle for the passenger
at a taxi stop or at the place agreed with the passenger. With regards to taxi services, § 54 sec 1
foresees that a taxi licence certifies the right of the carrier to provide taxi services. According to
sec 4 of the same paragraph the provision of taxi services or other passenger carriage services for
a charge using a vehicle that has at least one feature of a taxi is prohibited without a taxi licence,
vehicle card and service provider card.
The existent law does not therefore allow for exceptions with regard to providing taxi services
without taxi licence. Public Transport Act does not however regulate situations where the service
of carrying passengers does not clearly qualify under occasional service or under taxi service.
Neither does it provide clear instructions when an activity can be considered permanent, for which
service provider might be expected to register as undertaking.
Personal and Businesses Services
Because personal and business services rendered by portals are different, the regulations, which
correspond to particular service, are in different legal acts. For example, for home cooking chefs’
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services (preparing food, marketing food), which operate under sharing economy model, applicable
are Food Act, Regulations (EC) no 178/2002 and 852/2004 of the European Parliament and of
the Council. At the same time it is important to refer also to the fact that in article 1 sec 3 of the
Regulation 178/2002, the Regulation does not apply to primary production for private domestic
use or to the domestic preparation, handling or storage of food for private domestic consumption.
This means that if home chef’s service is offered in the way of home chef rendering his or her
services on the spot in the customer’s home, the regulations do not apply.
Finance services
There is no general crowd funding regulation in Estonia. Depending on the goals and enacted
models of crowd funding it can be regulated by laws of obligations, of securities market, of credit
institutions, creditors and credit intermediaries, taxation, e-money and investment funds. In
addition, Crow Funding Best Practices were created under auspice of Finance Estonia. Portals
providing crowd funding are not placed under state finance supervision and they do not have to
request licence nor have they Guarantee Fund Act’s guarantees applying. Supervision of Finance
Supervision Authority is partially available when a service provider corresponds in some of its
activities to the conditions stipulated in securities market law, credit institutions law, creditors and
credit intermediaries law, investment funds law or other relevant acts (example is Bondora).
Impact on economy
Regulation in force is better when it is applying to all parties on the same basis, which begs to
reason that the providers of the same services on the market must be treated equally by the law.
Today’s regulation has left open to interpretation, for example, definition of shared rides. In the
interest of clarity, it is reasonable to eliminate these interpretations. If in general the principles of
sharing economy are invigorating the entrepreneurship environment and are offering new
opportunities to receivers of the services, in the long-term lack of clarity have detrimental effect.
On these grounds the state is recommended to make decision whether and under what conditions
to allow offering of services outside of professional framework, for example as freelance. Today’s
legislation foresees the notion of freelancer (creative person) under Creative Persons and Artistic
Associations Act, but it is not recognized in Commercial Code.
While legislation in force provides for economic activity within economic and professional
framework, it leaves unregulated services, which are offered as, so to say, hobby. In the interests
of general entrepreneurial environment it is therefore necessary to decide whether it is needed to
differentiate between activities, which go on as part of economic and professional framework and
freelancing activities, having in mind the goal of facilitating spread of sharing economy. If those
are the wishes, the borderline between the two should be clearly defined. This would mean first
defining freelance activities in law. A freelance service provider should be capable of
demonstrating, by whatever means, that he or she is capable of providing particular service, on the
other hand the freelancer would not be always required to have state certificates and licences. In
order to facilitate work arrangements and communication with the state, freelance service providers
might be bound to having entrepreneurship bank account. In those conditions, even natural person
could offer services without the need to register as undertaking. Freelancer service providers should
certainly have an option of doing business without unnecessary bureaucracy, and having
registration at the same time. Web platforms, on the other hand, should have no exceptions. A web
platform could be mediating both services provided as part of professional framework (like taxi
services and hotels) as well as services provided as freelance (shared rides and short term estate
rent). Web platforms must take responsibility and inform clients about the terms of different
services, the risks and the opportunities (which means consumer must receive the information and
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have the opportunity to choose between consuming taxi services or sharing ride services, which
must be conscious choice about risks and liabilities). Such a solution would leave on the market
both professional service providers as well as service providers who follow principles of sharing
economy, which would bring more competition and positively impact economic environment.
In creating such regulation, it would be necessary to consider avoiding unequal competition within
undertakings acting in professional activities framework. During review it became apparent that
for example in taxi sector sharing platforms have created the situation when professional taxi
drivers name themselves shared drivers and do not fulfil anymore the requirements imposed on
them. This situation must be certainly accounted for when creating new regulation (establishing
the notion of freelance).
6.2.3. Challenges related to employment relationship
6.2.3.1. Specifics of contractual relationship
Sharing economy model creates triangular relationship between web portal, provider of service and
receiver of service. Even though the receiver of the service pays to the service provider using the
web portal, no contractual relationship is created between the web portal and the receiver of the
service, conditional that it is the receiver of the service who chooses the time, place and type of
service. Because of the above, the question of contractual relationship raises more frequently in
situations where the provider of the service does work for the receiver of the service on the same
basis as the contractual employees of the receiver of the service. Taking into account that in
different sectors the conditions and the nature of work is different, there are situations where the
nature of work relates to obligation law (i.e. the service provider undertakes the work based on
authorisation agreement). Because of these considerations, the answer to the question of the nature
of the legal relationship created remains largely a matter of opinion and depends on the
circumstances.
6.2.3.2. Limited flexibility of Employment Contracts Act
Hereby the fact that Employment Contracts Act foresees certain regulation of employer and
employee’s rights, obligations and liabilities, cannot be left unattended. Even though Law of
Obligations Act lays at the basis of Employment Contracts Act’s regulation, Employment
Contracts Act foresees relatively concrete framework for regulating employment contract
relationship, including provisions concerning the conditions, on which employment contracts can
be concluded, amended and terminated. Comparing the provisions of Law of Obligations Act with
the provisions of Employment Contracts Act it can be said that working based on Law of
Obligations Act can be somewhat more flexible compared to Employment Contracts Act. In
practice, this also means that Law of Obligation Act type worker is devoid of certain benefits and
protection, which is provided by Employment Contracts Act. Because of that, it stands to reason
that changing of employment relationship towards more flexibility would enable sharing economy
to better apply to situations of one-time / short-term provision of service.
Impact on economy
Sharing economy promotes entrepreneurship and motivates people to fuller and more efficiently
utilise their knowledge and skills. Assumingly, the majority of people who today offer their services
by the means of the web platforms do it as hobby in addition to their principal employment and
receive social protection from their main workplace. There is no reason, on the other hand, to
believe that such model of provision of services will remain viable in the future. It is probably
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correct that people wish to work at several places and not be limited to one concrete employer –
sharing economy offers good opportunities with this regard. In order to motivate people’s
entrepreneurship and employment it is recommended to make employment relationship more
flexible in general. It is also recommended to enable entrepreneurship account, which would allow
discounting of costs. This would motivate engaging in, so to say, lighter form of entrepreneurship
(outside of professional and business framework). Entrepreneurship account must certainly be easy
to use and it must not create bureaucracy.
Entrepreneurship account, by the means of which natural persons could offer their services outside
of professional and business framework would offer solutions for many legal challenges created
with the onset of sharing economy.
Entrepreneurship Account / Self-Employed Light
Estonian Ministry of Finance together with Taxation and Toll Authority are working on creating
new form of entrepreneurship, which would better fit into more flexible forms of employment
relationship and framework of 21st Century. In October of 2016 the Minister of Finance Sven
Sester unveiled the plan of the Estonian state to enable entrepreneurship account (the so-called
self-employed light), by the means of which it would be possible to legalize money earned by
offering small-scale services and to pay smaller than usual tax. Such a form of entrepreneurship is
conceived foremost for natural persons and undertakings whose yearly income does not exceed
25 000 euros. According to proposal an entrepreneur opens in a bank a special entrepreneurship
account, to which his or her entrepreneurial incomes flow in and from which the bank transfers 20
per cent to tax authority (includes income tax, social tax and pension savings). It is impossible,
however, to discount entrepreneurship costs from entrepreneurship account. Ministry of Finances
sees sharing economy service providers, for example ride sharers and personal and business
services providers, as part of the target group of this proposal.
The hope is that such solution would, in theory, enable to ease up the problems of tax inflow, and
lower tax tariff would encourage people to pay taxes. At the same time, doubts arise over the
usefulness of this initiative. The manager of Tax Payers Union Lasse Lehis has expressed opinion
in the media that the target group of entrepreneurship account will remain limited, pointing out
that many of providers of small scale services in the classic economy (for example cosmetologists)
are not ready to come out of hiding. Entrepreneurship account’s usefulness could be much higher
in case of sharing economy undertakings, where payments for the services are going via the web
platforms. One proposed solution is to lay upon the web platforms an obligation to only transfer
money to entrepreneurship accounts. At this time, this form of entrepreneurship is under
development and its details and time frame remains uncertain.
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Opinion of Madis Ehastu, Head of Trade and Services Division of Ministry of Economic
Affairs and Communications on Regulating Collaborative Economy in Estonia

More often than not, the new business models create a need to deregulate or revise existing
legislation, not create new legislation.
Rather than concentrating on the policy concerns, it is paramount to focus on the change that the
digital economy or, as I prefer to say platforms, or scale-up business models, bring to the economy.
Most of the time, the underlying service or product does not change with the introduction of the
collaborative economy or digital economy. Rather, the change occurs in the business models. Just
as there are limousines and small charter buses next to taxis, there are spa-hotels, apartments hotels
and BnB-s next to hotels and hostels; niche banks, home teachers and au-pairs, etc. Sometimes
they are regulated differently, sometimes they are not, but usually the sectors are regulated
according to overall risk assessment. This assessment is political and may be different in different
countries and municipalities.
What we have seen is that the fundamental change, which the platform based business models
bring about, is the ability to process much more information and access to this information, which
is possible thanks to smartphones. This change creates numerous ways to eliminate information
asymmetries, which is one of the main drivers behind existing legislation that generally aims to
protect consumers, public safety and generally collect information for the government to ensure
other aims such as tax collection, level playing field etc.
Since the change essentially does what existing rules and regulations have been doing, it creates
tension because of the way the public interest have been protected so far and because now it is
protected differently and/or, sometimes, in incompatible fashion. For example, the aim of licences
and other governmental authorisation services is essentially the same as rating systems, information
on prices and SLA-s, as well as visual information about quality implemented by platform
businesses.
For governments, therefore, the essential question is how public interest is protected in the
changing environment across traditional and new business models. If the public interest is defined
as consumer protection, public safety, tax collection, etc, and analysed objectively across business
models within the same market sector then finding solutions is not too difficult. E.g. in Estonia we
do not see any significant complaints towards Uber, Taxify, AirBnB, Booking.com, Bondora,
Facebook or the service providers therein. If compared to traditional economy, I would say
satisfaction with service is even higher. Prices are lower and services are more accessible (about
3000 taxis are operational in Tallinn in addition to another 3000 Uber/ Taxify drivers, compared
to 1800 taxis in all in Helsinki, or, similarly, in Brussels). The sectors grow and stimulate people’s
entrepreneurship. The change has been overwhelmingly positive. But, if the aim is also to protect
the income of certain groups of economic operators and the well-being of certain ethnic groups,
then the question becomes very political and very much dependent on local political power
structures. This has not been the case in Estonia and we see that the traditional economy is
embracing technological change. Most taxi companies are now affiliated with some platform,
booking.com is the principal channel of sales for accommodation providers, there is active trading
going on Facebook groups, construction service providers, au-pairs, teachers etc, all of which is
now much more accessible at lower prices.
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In Estonia, the best overview of the state of the collaborative economy (although it is super difficult
to clearly delimit between what is collaborative economy and what is not collaborative economy)
can be found in a study commissioned by the Ministry of Economic Affairs and Communications
in 2016-2017.
Regulations have been revised due to meet the needs of collaborative economy and digital
economy.
The public transport act was recently accepted to provide clarity for transportation platforms such
as Uber, Taxify and Wisemile. The principles of the existing legislation were not extensively
modified - the requirements to have taximeters and professional qualifications were abolished - but
the main development was changing the public service of applying and issuing the carrier, driver
and vehicle licences. The aim was to speed up the process in a way that it meets the standards of
the platforms and their drivers. There were and are no caps on taxi licences in Estonia. There are
price limits in some municipalities mainly due to some taxis that have been charging tourists
excessive prices. Tax declared remain relatively low by both taxis and currently non-professionals
(which will have to become licenced taxis in November), but thanks to cooperation between Uber,
Taxify and the Tax and Customs Board declaring revenues is very simple for private hires and
around 10% (difficult to say exactly) have used the service (on average declaring more income than
the average taxi driver). Voluntary compliance remains low as it is often the case with small
businesses.
Short-term rental accommodation platforms and the end-service providers are not differently
regulated than e.g. home accommodation. The same rules apply there. The track record of tax
declared by short-term rentals is not excellent, but not different from e.g. long term-rental.
Intermediaries of financial services (e.g. P2P lending) platforms are required to obtain a licence and
follow general rules of similar financial institutions.
Home chefs are required to notify themselves and are subject to random food safety and veterinary
checks.
All the examples have been negotiated with the involvement of all stakeholders and the results
have not created significant unresolved issues.
In terms of „digital economy“, the EU is currently negotiating a number of dossiers that impact
contract law of digital and non-digital goods and services, portability of copyright protected
content, simplifying declaring VAT in the context of significantly increasing ecommerce, abolishing geoblocking etc. Other regulations such as the general data protection
regulation, the eID and trust services regulation, information and network security directive etc,
are important to mention as well and are currently being implemented.
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EU
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Since the beginning of its mandate, the Junker Commission has given great focus to
promote a connected digital single market in the EU.
In May 2015, the European Commission launched its Digital Single Market (DSM) strategy
to address the (mostly regulatory) barriers to the development of the digital economy in the
EU.
It has since presented 35 proposals and policy initiatives which all seek to remove existing
barriers, to allow citizens, businesses and governments to benefit from the growing digital
economy. In the mid-term review communication of the DSM strategy, the Commission
has identified three main areas where further EU action is needed: (1) to develop the
European Data Economy to its full potential, (2) to protect Europe's assets by tackling
cybersecurity challenges, and (3) to promote the online platforms as responsible players of
a fair internet ecosystem. The legislative proposals that have been put forward include:
review of cross-border contract rules for consumers and businesses, review of the
Regulation on Consumer Protection Cooperation, legislative action relating to parcel
delivery, legislative action to prevent geo-blocking, a reform of the copyright regime,
review of the Satellite and Cable Directive, legislative proposals to reform the current
telecoms rules, review the e-Privacy Directive, establishment of a Cybersecurity
contractual Public-Private Partnership, legislative proposals to reduce the administrative
burden on businesses arising from different VAT regimes.
For instance, from the perspective of antitrust enforcement in media, the development of
the digital economy is rather hampered by different or divergent regulations at national
level on issues such as, e.g., definitions of copyright infringements, VAT rules or
exceptions to the country of origin principle.
For further information, see: https://ec.europa.eu/digital-single-market/en/news/digitalsingle-market-commission-calls-swift-adoption-key-proposals-and-maps-out-challenges
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
In general, the Commission would identity priorities on the basis of advocacy and
complaints by both industry and consumers as well as national / EU jurisprudence and
scholarly/academic articles.
In the case of the Junker Commission, the completion of the DSM was identified as one of
its 10 political priorities as of 2015. The concrete (mainly legislative) initiatives have been
identified by all concerned Directorates General of the European Commission, based on a
great variety of information channels, such as industry consultation, consumer complaints,
past experience with existing legislation, etc.
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
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Several initiatives have been taken by the Commission in the area of the Digital Single
Market. All of the initiatives were accompanied by public consultations and DG COMP
was closely involved in the process through so-called inter-service consultations.
On top of that, the Directorate General for Competition launched, as part of the DSM
strategy, its sector inquiry into e-commerce. Its Final Report on the sector inquiry was
published together with the mid-term review of the DSM strategy, in May 2017. For further
information on the e-commerce sector inquiry, see:
http://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html
4) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on
the harmonisation of certain aspects of copyright and related rights in the information
society (Copyright Directive). This Directive is going to be amended/complemented by the
proposed Directive on copyright in the Digital Single Market (see following box).
Directive 2010/13/EU on the coordination of certain provisions laid down by law,
regulation or administrative action in Member States concerning the provision of
audiovisual media services in view of changing market realities (Audiovisual Media
Services Directive). The Commission proposed in May 2016 to update this Directive
(COM/2016/0287 final).
A legislative package on the review of the telecoms regulatory framework was adopted on
14 September 2016: a proposal for a Directive establishing the Electronic European
Communications Code, which recasts the existing directives, a proposal for a Regulation
establishing the Body of European Regulators for Electronic Communications (BEREC)
and a proposal for a Regulation on the promotion of Internet connectivity in local
communities and public spaces (WiFi4EU). Two Communications accompany the
legislative proposals: "Connectivity for a European Gigabit society: Laying the foundations
for a competitive Digital Single Market" and "5G for Europe: An Action Plan". The core
principles of access regulation remain the same. Operators with significant market power
(SMP) will continue to be obliged to provide access to their networks to other operators,
where this is necessary for retail competition and where commercial wholesale access is
not offered on reasonable terms. De-regulation is possible only when competition is
effective in a given telecoms market. Also, the proposal contains new elements which aim
at stimulating investments, while safeguarding effective competition. The legislative
proposals are currently being discussed by the co-legislators (the European Parliament and
the Council), with the aim of adopting the legislative package by the end of 2017.
5) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
AT EU level, examples of laws and regulations proposed/adopted to address the above
mentioned issues include the Portability Regulation (Regulation (EU) 2017/1128 of the
European Parliament and of the Council of 14 June 2017 on cross-border portability of
online content services in the internal market), the Collective Rights Management Directive
(Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014
on collective management of copyright and related rights and multi-territorial licensing of
rights in musical works for online use in the internal market) and the proposal for a
Directive on copyright in the Digital Single Market (Proposal for a Directive of the
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European Parliament and of the Council on copyright in the Digital Single Market COM(2016)593).
6) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
Yes. Currently the following the Commission's proposal for a revision of the Regulation
on Consumer Protection Cooperation. This proposal is part of the initiatives undertaken by
the Commission in the context of the DSM.
7) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
There are several legislative proposals in the area of parcel delivery, VAT, contract rules,
geo-blocking. Those proposals are part of the initiatives undertaken by the Commission in
the context of the DSM.
8) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
Indeed the emergence of services like Spotify or Netflix has disrupted the way music or
audiovisual content was traditionally distributed to consumers, leading at times to requests
for regulatory intervention or enforcement of antitrust rules by EU authorities.
When dealing with such requests, the Commission ensures that the Treaty rules are
respected, whilst balancing the different interests at stake. Protection requests typically
arise in the form of State aid requests. These are approved or rejected by the European
Commission on the basis of the rules that apply to State aid.
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Finland
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Not that we would know.
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
4) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
5) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
The Act on Transport Services will bring together legislation on transport markets and
create preconditions for digitalisation and new business models in transport.
Please see the press releases (in English):
https://www.lvm.fi/en/-/good-and-flexible-transport-services-through-a-new-act-933165
https://www.lvm.fi/en/-/good-and-flexible-transport-services-through-a-new-act-933155
Please see Finland / the country contribution (Roundtable: Competition and innovation in
land transport, 2016):
https://one.oecd.org/document/DAF/COMP/WP2/WD(2016)10/en/pdf
Please see the Act (in Finnish):
http://www.finlex.fi/fi/laki/alkup/2017/20170320
6) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
Not that we would know.
7) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
Not that we would know.
8) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
Not that we would know.
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NOTE DES AUTORITÉS FRANÇAISES

Objet : Comité de la concurrence – Groupe de travail n° 2 sur la concurrence et la réglementation Évaluation des réglementations affectant l'économie numérique.
Le Comité concurrence de l’OCDE relève que les nouvelles technologies peuvent profondément
affecter le fonctionnement des industries existantes, les exemples les plus visibles se situant dans les
secteurs des taxis et de l’hôtellerie. Ces innovations peuvent être source de bénéfices importants pour
la concurrence et les consommateurs, en termes de nouveaux et meilleurs services. Cependant, elles
peuvent également soulever des préoccupations de politiques publiques légitimes (notamment
s’agissant de la sécurité et de la vie privée) 1.
Le Comité concurrence de l'OCDE invite les délégations à contribuer à un exercice d'évaluation des
réglementations affectant l'économie numérique, que ces textes en encouragent le développement
ou y fassent obstacle.
L’Autorité de la concurrence française souhaite partager son expérience concrète du rôle qui peut être
utilement pris par le régulateur concurrentiel dans le processus d'identification des préoccupations de
concurrence afférentes aux réglementations, dans des secteurs variés soumis à des évolutions issues
de la digitalisation d’économie.
1. Transport particulier de personnes – Voitures de tourisme avec chauffeur (VTC) et taxis
L’Autorité de la concurrence a pris une part active, par son activité consultative, au débat concernant
l’activité des taxis et la concurrence née du développement rapide des services de voitures de tourisme
avec chauffeur (VTC).
Leur modèle économique s’appuie sur des prestataires indépendants, dont l’offre de services est
appariée à la demande exprimée à distance mais en temps réel par les clients grâce à l’utilisation des
données de géolocalisation. Le nouveau modèle est venu brouiller la démarcation entre monopole
légal des taxis, limité à la prise en charge à la volée sur la voie publique, dénommée « maraude », et la
réservation préalable, segment ouvert à la concurrence. Le développement rapide de l’activité des VTC
est devenu emblématique de pratiques dites « disruptives » qui, par l’usage de nouvelles technologies,
font brutalement évoluer l’état de la concurrence sur un marché fortement réglementé.
1. Dans ce contexte, l'Autorité de la concurrence s’est prononcée le 16 décembre 2013 2 sur un projet
de décret relatif à la réservation préalable des VTC, et a émis un avis défavorable sur l’obligation
qui leur était faite de respecter un délai de 15 minutes entre la réservation d'une voiture et la prise
1 Voir Survey of regulations affecting the digital economy,COMP/2017.201, 27 juillet 2017
2

http://www.autoritedelaconcurrence.fr/pdf/avis/13a23.pdf
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en charge du client, car les distorsions de concurrence qu'il risquait d'engendrer n’étaient ni
nécessaires ni proportionnées aux impératifs d'intérêt général poursuivis. Rappelant que les taxis
n'ont pas de monopole légal sur ce marché, elle a souligné que l’obligation faite aux seuls VTC de
respecter un tel délai, sans qu’elle ne s’applique aux radio-taxis, introduirait un biais concurrentiel
ayant des conséquences très négatives sur l'activité économique des sociétés de VTC, et serait
également défavorable aux consommateurs, contraints à un temps d'attente supplémentaire.
Cette distorsion de concurrence n’était ainsi pas nécessaire pour protéger le monopole des taxis,
limité au marché de la maraude, et aurait en outre été potentiellement contraire à l'objectif affiché
de faciliter la fluidité de la circulation.
Il convient de relever que le Conseil d’État a, par une décision en date du 5 février 2014, suspendu en
référé l’application de ces dispositions du décret, les motifs avancés pour instituer ce délai
n’apparaissant pas suffisants pour justifier une telle mesure au regard du principe de liberté du
commerce et de l’industrie. Il a ensuite annulé définitivement ces dispositions par une décision du
17 décembre 2014.
2. Le 9 décembre 2014 3, l’Autorité de la concurrence a rendu un avis sur un projet de décret visant à
encadrer l’activité des VTC. L’Autorité a notamment fait part de réserves de principe sur l'obligation
faite aux VTC de retourner après chaque course à leur base, entendue comme le « lieu
d'établissement de l'exploitant » ou « dans un lieu, hors de la chaussée, où le stationnement est
autorisé », excluant la possibilité de stationner sur la chaussée. L’Autorité a analysé cette obligation
comme une mesure susceptible de fausser la concurrence sur le marché de la réservation préalable,
ouvert à la concurrence, et cherchant à traiter, sous couvert de régulation concurrentielle, un
problème de police tenant à la lutte – légitime – contre les pratiques illicites de maraude, laquelle
relève du monopole des taxis. Par ailleurs, l’Autorité a souligné que le projet de décret durcissait
les conditions d'inscription des exploitants dans le registre national des VTC, notamment en
exigeant une garantie bancaire, applicable par véhicule, ne s’appliquant pas aux taxis, introduisant
ainsi une distorsion de concurrence. Enfin ce projet de texte prévoyait à la charge des VTC un
alourdissement des charges administratives. Les termes du décret du 30 décembre 2014 montrent
que l’Autorité a été en partie entendue, quant à la suppression de l'exigence de garanties bancaires
pesant sur les VTC, ainsi qu’au regard de l’obligation d’ordre administratif, supprimée du texte.
3. Par un avis du 8 juin 2015 4, l’Autorité de la concurrence s’est prononcée sur un projet de décret
instaurant une forfaitisation du tarif de la « course d’approche » ainsi qu’un forfait pour les courses
de taxis entre les aéroports parisiens et Paris intra-muros.
Elle a salué cette avancée ainsi que d'autres mesures de simplification favorables aux taxis et aux
consommateurs, et assorti son avis de plusieurs recommandations. L’Autorité a suggéré que, si le
principe d'une tarification forfaitaire pouvait être un avantage pour les taxis sur le marché de la
maraude, son application obligatoire sur le marché des courses effectuées sur réservation préalable,
ouvert à la concurrence, pourrait créer une distorsion de concurrence en leur défaveur vis-à-vis des
VTC. Sur ce marché de la prise en charge de passagers sur réservation, l’Autorité a préconisé que le
forfait ne soit institué que comme une option sur laquelle les taxis pourraient s'appuyer de manière
volontaire pour rivaliser à armes égales avec les VTC, qui pour leur part peuvent pratiquer sur tout
trajet un forfait libre ou un tarif horokilométrique.
L’Autorité de la concurrence préconise la liberté tarifaire des taxis sur le marché de la réservation
préalable afin de gommer tout risque de distorsion de concurrence en faveur des VTC et qui serait
également susceptible d’avoir des effets concurrentiels positifs entre les taxis.
L’Autorité a également invité à la mise en place d’un outil statistique de l’activité des taxis, prérequis
indispensable à l’évaluation des besoins d’évolution de la réglementation de cette profession, étant
souligné qu’en l’espèce le manque de données suffisamment fiables et exhaustives avait pesé
3 http://www.autoritedelaconcurrence.fr/pdf/avis/14a17.pdf
4 http://www.autoritedelaconcurrence.fr/user/avisdec.php?numero=15A07
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défavorablement sur la méthode retenue par le gouvernement pour établir le montant des forfaits
considérés.
4. Le 22 décembre 2015 5, l’Autorité de la concurrence a rendu un avis sur un projet de décret
prévoyant la mise en place d’un registre, géré par l'État, permettant de recueillir des données sur
la disponibilité et la géolocalisation des taxis en temps réel. Cette plateforme, gérée par l’État, doit
permettre de recueillir, sur la base du volontariat, des données sur la disponibilité et la
géolocalisation des taxis en temps réel. Dénommée « le.taxi », elle opère comme une interface dont
les données sont ensuite utilisées par des applications ou des moteurs de recherche pour
commander un taxi en ligne, inaugurant un système de « maraude électronique ».
L'Autorité de la concurrence a notamment insisté sur la nécessité de veiller à ce que toutes les règles
et obligations afférentes à la maraude soient effectivement transposées, afin d'éviter que l’utilisation
de cet outil, réservé aux taxis et financé par les deniers publics, ne génère des distorsions de
concurrence sur le marché de la réservation préalable.
L'Autorité de la concurrence s’est exprimée favorablement sur le texte examiné, sous réserve du
respect de certaines conditions. Elle a souligné la nécessité, d’une part, de respecter les conditions du
marché de la maraude – interdiction de facturer la course d'approche, mise en place d'un rayon de
géolocalisation restreint, présentation au client de tous les taxis sans discrimination selon leur flotte
d'appartenance, liberté de choix du taxi par le client, interdiction du refus de course – et, d’autre part,
de garantir l'étanchéité entre les offres sur le marché de la maraude, objet d’un monopole, et celles
sur le marché de la réservation préalable, ouvert à la concurrence.
Ses recommandations ont été en partie suivies par le texte du décret n° 2016-335 du 21 mars 2016,
notamment en ce qui concerne l'absence de facturation de la course d'approche, l'universalité du
service et l'interdiction du refus de course par les chauffeurs.
2. Permis de conduire
L’Autorité de la concurrence a rendu trois avis relatifs à la réforme du permis de conduire, dans un
secteur où l’irruption des outils numériques a également eu un effet disruptif.
1. Ses avis du 21 octobre 2015 6, relatif à un projet de décret définissant les frais de présentation aux
épreuves du permis, désormais interdits, et encadrant les frais d'accompagnement du candidat à
ces épreuves, et du 3 février 2016 7, concernant un projet de décret relatif à l'externalisation de
l'organisation de l'épreuve théorique, globalement favorables aux textes proposés, sont sans lien
direct avec l’émergence d’acteurs nouveaux de l’économie numérique
2. Il en va autrement de la question de la répartition entre auto-écoles des places d’examen à
l’épreuve pratique, à l’égard de laquelle l'Autorité a rendu le 26 février 2016 un avis 8 par lequel elle
a émis quelques réserves sur un projet d’arrêté soumis à son appréciation.
Cet arrêté intervenait en application des dispositions de la « loi Macron » dont l'article 30 dispose que
la méthode d'attribution des places doit être objective, transparente, non discriminatoire, ne pas
porter atteinte à la concurrence entre établissements, et assurer l'égal accès des candidats libres à une
place d'examen. Or l'Autorité de la concurrence a considéré que le projet d'arrêté ne respectait ni la
lettre ni l'esprit de cette disposition, car la méthode proposée reposait sur l'activité passée des écoles
de conduite, critère auquel le législateur avait précisément entendu mettre fin. L’Autorité a
notamment recommandé que les préfectures garantissent le même délai d'attente aux candidats

5 http://www.autoritedelaconcurrence.fr/user/avisdec.php?numero=15-A-20
6 http://www.autoritedelaconcurrence.fr/pdf/avis/15a15.pdf
7 http://www.autoritedelaconcurrence.fr/pdf/avis/16a04.pdf
8 http://www.autoritedelaconcurrence.fr/pdf/avis/16a07.pdf
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libres qu’à ceux présentés par les écoles de conduite, que les places ne puissent plus être cédées entre
établissements, et que les places excédentaires restituées soient attribuées aux candidats libres.
À la faveur de l’examen de ce projet d’arrêté, l'Autorité de la concurrence a en outre indiqué être
favorable, à moyen terme, à la mise en place d'un système d'inscription individuelle directe, en ligne,
de tous les candidats, l'intermédiation des écoles de conduites introduisant des biais susceptibles de
fausser le jeu de la concurrence. Un tel mécanisme permettrait le développement des nouveaux
acteurs du secteur, proposant une préparation au code en ligne et des cours de conduite assurés par
des moniteurs indépendants, dans le cadre d’un contrat de location d’une voitures à doublecommande, qui se trouve entravé par les modalités existantes d’inscription aux épreuves.
L’arrêté du 21 juillet 2016 modifiant l'arrêté du 22 octobre 2014 fixant la méthode nationale
d'attribution des places d'examen du permis de conduire a en partie suivi les recommandations de
l’Autorité.
3. Vente en ligne de médicaments
1. L’Autorité de la concurrence avait, le 13 décembre 2012, rendu un premier avis9 concernant la
vente en ligne de médicaments, portant sur un projet d’ordonnance et un projet de décret
transposant une directive européenne du 8 juin 2011, par lequel elle avait identifié dans les
dispositions des textes concernés trois préoccupations de concurrence : l’obligation d’opérer à
partir d’une officine pharmaceutique régulièrement autorisée en France, la limitation du champ de
l’autorisation de vente en ligne aux seuls médicaments dits de médication officinale, et l’obligation
de pratiquer le commerce électronique dans le respect du code de déontologie et des bonnes
pratiques définies par le ministre chargé de la santé. L’Autorité avait émis plusieurs réserves, et
formulé en conséquence des recommandations portant sur :
– la nécessité que les deux projets de texte soient complétés par des dispositions mentionnant
spécifiquement que les opérateurs légalement implantés dans un État membre de l’Union
européenne pourront vendre des médicaments en direction du territoire français, dès lors qu’ils
respectent la législation française ;
– la possibilité ouverte aux pharmaciens de commercialiser sur Internet l’ensemble des
médicaments non soumis à prescription, tout en laissant la possibilité aux autorités sanitaires
d’interdire au cas par cas la vente en ligne de certains médicaments précisément désignés ;
– un encadrement plus strict de la compétence du ministre de la santé pour l’adoption des bonnes
pratiques, afin que ces règles n’aillent pas au-delà de ce qui est nécessaire pour assurer la stricte
transposition à la vente en ligne des principes déjà présents dans le code de déontologie des
pharmaciens.
2. L’Autorité de la concurrence a ensuite rendu le 10 avril 2013 un avis 10 concernant un projet d'arrêté
ministériel relatif aux bonnes pratiques de dispensation des médicaments par voie électronique.
Elle a considéré que ce projet d'arrêté contenait des dispositions particulièrement restrictives de
concurrence, non justifiées par des considérations de santé publique, a réitéré sa préconisation que
le périmètre de la vente en ligne soit élargi à tous les médicaments non soumis à prescription
médicale, a recommandé que les médicaments et produits de parapharmacie puissent être
proposés à la vente sur un même site web, et a enfin incité à ce que soit supprimé l’alignement
obligatoire des prix de vente en ligne avec ceux en officine.
L’arrêté paru en juin 2013 n’a que partiellement repris les préconisations de l’Autorité.
Il convient de souligner que le Conseil d’État a annulé, par une décision de juillet 2013, une disposition
de l’ordonnance de décembre 2012 pour n’avoir pas limité l’interdiction de commerce électronique
aux seuls médicaments soumis à prescription obligatoire puis, par un arrêt de mars 2015, a annulé
9 http://www.autoritedelaconcurrence.fr/pdf/avis/12a23.pdf
10 http://www.autoritedelaconcurrence.fr/user/avisdec.php?numero=13-A-12
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l’arrêté du 20 juin 2013, considérant qu'il contenait des règles excédant le champ de l'habilitation
conférée au ministre.
3. Par un avis rendu au gouvernement le 26 avril 2016 11, l’Autorité de la concurrence s’est de nouveau
prononcée défavorablement sur deux projets d'arrêtés qui lui étaient soumis, relatifs à la vente en
ligne de médicament (prévoyant respectivement des bonnes pratiques de dispensation des
médicaments par voie électronique, et des règles techniques applicables aux sites internet de
commerce électronique de médicaments), qui reprenaient des dispositions dont le caractère
restrictif avait précédemment déjà été souligné.
Un constat d’échec de la précédente réglementation, annulée par le Conseil d’État, a pu être dressé à
l’occasion de cet examen – tenant tant au déploiement très limité des cyber-pharmacies en France
qu’au taux de refus significatif de création de sites de vente en ligne par les Agences régionales de
santé – si bien que ce dispositif était porteur d’un risque de marginalisation des pharmaciens français,
au bénéfice de concurrents établis dans d’autres États membres, et bridait toute initiative commerciale
des pharmaciens français les plus efficaces.
Or l’Autorité de la concurrence a souligné que les nouveaux projets de texte reprenaient des
dispositions porteuses de restrictions non justifiées par des considérations de santé publique, déjà
identifiées par l'Autorité dans son avis d’avril 2013, et introduisaient des contraintes additionnelles
disproportionnées par rapport à l'objectif de santé publique. Ainsi, ils créaient un régime
discriminatoire par rapport aux conditions imposées à la vente en officine et avaient pour effet
d’empêcher le développement de la commercialisation de médicaments en ligne en interdisant la
création de structures à même de proposer des baisses de prix.
À la suite de cet avis, les deux arrêtés ont été publiés le 28 novembre 2016, reprenant en termes
largement inchangés les dispositions des projets de textes soumis à l’Autorité, tout en procédant à un
allègement des formalités pour les cyber-pharmaciens concernant la démarche qualité.

11

http://www.autoritedelaconcurrence.fr/user/avisdec.php?numero=16A09
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Germany
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
The regulation of Airbnb in Germany depends on the particular municipality. Many cities,
e.g. Munich, have limited the temporary use of residential properties as a holiday home,
but not imposed a general prohibition. This regulatory strategy of dealing with disruptive
innovation takes all interests into account without suppressing an innovative business
model.
2) How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
Municipal regulations against Airbnb have been introduced in order to ease the tight
housing market in many cities.
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
The German Ministry for Economic Affairs and Energy published in March 2017 a White
Paper „Digital platforms, digital regulatory policy for growth, innovation, competition and
participation”. With this Paper, the Ministry intends to stimulate the debate at EU level
over regulation of digital platforms. The White Paper proposes concrete measures for a
digital regulatory policy and states the need for rules, particularly at European level. The
White Paper calls for action in the areas of antitrust, data economy and data protection, and
digital infrastructure. Regarding competition law enforcement in the digital economy, the
Bundeskartellamt had the opportunity to provide input on how to speed up procedures and
increase the procedural efficiency, e.g. the easier application of interim measures.
http://www.de.digital/DIGITAL/Redaktion/EN/Publikation/white-paper.html
In Mai 2017 the Federal Network Agency for Electricity, Gas, Telecommunications, Post
and Railway (Bundesnetzagentur) published a paper on “Digital transformation in the
network sectors: Recent developments and regulatory challenges”, which aims at
identifying the need for sector-specific regulatory action and the cross-sectoral issues that
are increasingly gaining importance.
https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Telekommu
nikation/Unternehmen_Institutionen/Digitalisierung/Grundsatzpapier/KurzfassungDigital
isierungEN.pdf?__blob=publicationFile&v=1
4) Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
5) Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
6) Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
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7) In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
8) Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
Comments
In the view of the Bundeskartellamt, from a competition point of view, regulatory policy
should always be applied sensibly, so that on the one hand consumers are protected from
unfair or dubious business practices, but on the other hand innovations are not prevented
from entering the market. It is crucial to have a level playing field between incumbent
business models and disruptive innovation.
If provided with the right tools, competition authorities can handle new and complex issues
raised by the digital economy.
In Germany, on 8 June 2017 the 9th Amendment to the German Competition Act (GWB)
entered into force. Among other things, the Amendment adapts the current competition law
regime to the increasing digitalization of markets. The Amendment clarifies that a market
can be defined also without monetary payments. The Amendment introduces a list of
factors that can be taken into account to establish market power in digital markets, e.g.
network effects, single-homing vs. multi-homing or access to data, tipping. Furthermore,
the Amendment provides for a new merger control threshold based on the transaction value.
A transaction will be notifiable in case the value exceeds €400 million and the target has
significant activities in Germany. The Amendment also allows for far-reaching cooperation
between press companies and publishers, in order to make possible for them to compete
with new communication media.
Finally, with the 9th Amendment, the Bundeskartellamt has been given new competences
in the area of consumer protection. From now on, the Bundeskartellamt can launch a sector
inquiry where there is a reasonable suspicion that consumer law provisions have been
severely violated. Furthermore, the authority will be able to act as amicus curiae before the
courts in consumer protection cases. In the Bundeskartellamt’s view this is a first important
step towards more consumer protection in the digital economy.
Advocacy work by competition authorities can be helpful to foster a competitive
environment for all market players. The instruments of advocacy are manifold.
Competition authorities can comment on proposed regulation or suggest amendments to
existing regulation if it hinders disruptive innovation. In addition, competition authorities
can publish discussion papers, guidelines or the results of sector inquiries. One example is
the working paper “Market power of platforms and networks” published by the
Bundeskartellamt in June 2016. It illustrates testing concepts for the application of
competition law in digital markets and refers to previous case practice in this area.
With regard to online platforms or networks, it will hardly be possible to develop a
standardized set of rules which would capture the specific problems raised by complex,
highly differentiated and quickly changing business models.
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India
1) In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
In an age of relentless disruptions caused by technology and innovation, India has
witnessed the emergence of a new class of entrepreneurs and innovators, who are
revolutionizing industries and business landscapes. While there is a general acceptance of
the immense benefits that innovative products and business models, introduced by digital
economy players, bring to the consumer, the consequent elbowing out of traditional players
has led to kneejerk reactions by the regulators in an attempt to create a “level playing field”.
At the macro level, the executive has taken several initiatives to create and nurture an
innovation-ecosystem in India. ‘Digital India’, a campaign that was launched in the year
2015, emphasizes on the following core components:
•

Development of secure and stable Digital Infrastructure

•

Delivering government services digitally

•

Universal Digital Literacy

In the last few years, many industries/sectors have experienced the entry of new players in
India, bringing in newer (digital) business models e.g. online cab aggregators in the radio
taxi industry (Uber, Ola etc.), online hotel booking platforms (Airbnb), e-commerce
platforms facilitating B2B or B2C transactions (Amazon, Flipkart, Snapdeal etc.), financial
payment gateways (digital wallets like Paytm/MobiKwik, Visa/Mastercards etc.).
However, most of these sectors are largely unregulated. Rather some directives/regulations
have been introduced to facilitate the growth of digital markets e.g. Reserve Bank of India
(the banking regulator) recently allowed interoperability in case of digital wallets. To
encourage digital transactions, the RBI has slashed merchant discount rate (MDR) charges
on payments made through debit cards and do away with levies on small transactions
through mobile phones and Internet.
In some sectors, where traditional business models which have been dislodged by the
emergence of radical innovations, it has been seen that the traditional players have resorted
to lobbying with domestic regulators for adoption of regulations that can stop or delay such
innovations. In some cases the traditional businesses have taken matters to court on some
pretext or the other in the hope of seeking favourable decisions protecting their businesses
from the onslaught of the digital economy products and services.
For example, in the radio taxi service industry, the unfortunate incident of molestation of a
female passenger by a driver registered on Uber’s platform in December 2014 led the
Ministry of Road Transport and Highways (a department of central government) to come
up with an advisory to all State Governments for ‘licensing, compliance and liability of ondemand Information Technology based Transportation Aggregator’ (i.e. online cab
aggregators) operating within the jurisdiction of India. Through this advisory, detailed
terms and conditions for cab aggregator to solicit, canvass and operate within the
jurisdiction of a particular State Transport Department were specified and State
governments were advised to take into consideration the said advisory while modifying
their existing city taxi schemes to bring online cab aggregators within their regulatory
architecture. Another example of perception based, as against evidence based, regulatory
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intervention was the capping of surge pricing by these regulators, e.g. in New Delhi, the
ban on surge pricing flowed from the odd-even licence plate policy of the State
Government. This ban was criticised by the domestic commentators for being
counterproductive, in a situation where more taxis were required on the roads to deal with
lesser private cars.
Further, pursuant to the advisory issued by Ministry of Road Transport and Highways,
several State Governments in India have come up with their own tailor made policies,
which, as per domestic commentators, are not fully aligned, thereby leading to the
following:
•

Uncertain regulatory environment, thus high compliance cost; and

•

Increased cost of doing business for online cab aggregators.

Further, in the e-commerce sector, the brick and mortar establishments are hit by the
emergence of e-tailers, characterized by low marginal costs and consequently lower
prices. 1 The Retailers Association of India (RAI) had in 2015 filed a petition before the
Delhi High Court regarding the flouting of Foreign Direct Investment (FDI) norms by
certain e-tailers, essentially seeking a ‘level playing field’ between brick and mortar stores
and e-tailers. Similarly, another petition was filed by the All India Footwear Manufacturers
Retailers Association (AIFMRA) and the Delhi High Court (in November 2015) directed
the Enforcement Directorate (ED) to investigate whether 21 e-commerce companies
including Flipkart, Amazon and Snapdeal were infringing the FDI norms. 2 Thus, attempts
have been made by retailers associations to challenge the existence, working, discounting
policies/strategies etc. of e-commerce website, which has led to an uncertain business
environment and high regulatory/litigation costs.
Overall, India has a very liberal regulatory apparatus and there is a conscious policy
decision by the government to promote the digital economy.
2) How these sectors and challenges were identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
As stated in answer to Question no. 1 above, many industries/sectors have experienced the
entry of new players in India. In sectors where digital incursion has challenged the status
quo and has radically changed the competitive dynamics, the traditional players, who are
finding hard to compete with the new economy players, are devising way to obstruct their
growth. Though there has been considerable academic discussion and policy related
research going on to formulate ways to regulate the digital economy, not many sectors have
actually seen any concrete developments.
Based on the developments in India, the radio taxi services industry (cab aggregators) and
e-commerce sector have been identified for the purposes of answering the questions
referred to in the questionnaire. There are two main reasons for identifying these two
Smriti Parsheera, Ajay Shah, Avirup Bose, Competition issues in India’s online economy. NIPFP
Working Paper Series, No. 194.

1

http://www.livemint.com/Industry/ZT0BKZyMnfvhI1GTxGepEM/Retailers-lobby-seeksmeeting-with-finance-ministry-on-eco.html. However, before the ED could respond to the directive,
the Department of Industrial Policy and Promotion (DIPP), of the Ministry of Commerce and
Industry came out with a new FDI policy on investment in the e-commerce sector, which as per the
government, rendered the petition filed by AIFMRA infructuous.
2

52

sectors—firstly, CCI has received various cases pertaining to these two sectors, thereby
indicating their relevance from the competition law perspective; 3 and secondly, there have
been attempts, at the State as well as Central level, to regulate various facets in these
sectors. Thus, the regulatory developments in these sectors make them fit for examination
from the point of view of the present survey.
3) Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
The advent of cab aggregators led to change of legislative/regulatory pathways in India. At
the Central level, Motor Vehicles (Amendment) Bill 2016 has been introduced which is in
the process of becoming a law. The Ministry of Road Transport and Highways (MoRTH),
also came up with ‘New Policy Guidelines to Promote Urban Mobility’, in December 2016,
that laid down recommendations to the State Governments on issues such as legal status of
the cab aggregators, tariff regulations including surge pricing, passenger safety, ridesharing etc. Concomitantly, some of the State Governments have also issued/modified their
taxi schemes to bring cab aggregators within their regulatory ambit.
As part of its advocacy functions, CCI is actively involved in ensuring evidence based
regulatory intervention. Recently, CCI has formulated the ‘Competition Commission of
India (Competition Assessment of Economic Legislations and Policies) Guidelines, 2017’,
the objective of which is to facilitate objective and transparent assessment of select
upcoming /existing economic legislations and policies made by Parliament / Department
of Central/ a State Government/ a Statutory Authority etc. from competition perspective.
Based on the assessment, CCI would suggest, if necessary, appropriate modifications in the
economic legislation or the policy, as the case may be. This would complement the
enforcement mandate of the Commission.
Further, through its decisional practice, CCI has made it abundantly clear that emergence
of new economy model in the age of digitalization may need fine-tweaking of the existing
antitrust assessment framework to meet the challenges raised by these hi-technology
sectors.
While assessing a case against online cab aggregator, filed by traditional taxi players,
pricing strategies of the former were alleged to be predatory in nature. Considering the
challenges posed by traditional antitrust tools and approaches, CCI applied a nuanced
approach while assessing cases under the new economy sectors. CCI recognised the
limitation of market shares as an indicator of market power, especially in new market
economy cases and applied an overarching framework to assess dominance. CCI, relying
on factors such as strength of network effect, entry barriers, assessment of strategies
adopted by the players to assess dominance, found an online cab aggregator did not hold
the position of dominance. CCI adopted a progressive stance in noting that competition in
the relevant market was still unfolding, and decided not to interfere in a market which is
yet to fully evolve.
Apart from its enforcement & advocacy functions, CCI also undertakes research studies in
order to understand issues of competition. In pursuance thereof, the Commission has
decided to undertake a research/ study on ‘Competition and Regulatory Issues related to
Taxi and Cab Aggregator Industry’. Various complaints were received by CCI regarding
the practice of surge pricing adopted by online cab aggregators, i.e. the practice of
CCI has received many general complaints and 10 formal cases in radio taxi industry. In the ecommerce sector also, many complaints have been received, apart from 4-5 formal cases.
3
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automatically increasing fare prices, through an algorithm (irrespective to the sector to
which it relates), during periods of high demand. It was found that despite there being no
evidence based assessment of the impact of surge pricing and the requirement of capping
the same, various state governments, through their respective taxi schemes were
contemplating regulating the pricing mechanism of these players. Thus, in its role as a
market regulator, the CCI though it appropriate to conduct a research study on this issue,
the outcome of which is expected to guide policy-makers in regulatory re-design.
Question 4: Could you provide examples of regulations that were changed or removed?
Please include the relevant legal references to the specific pieces of legislation or
regulation, if possible.
Question 5: Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
Answer: The answers to Question No. 4 and 5 are provided jointly in the following
paragraphs
Radio Taxi Service Industry
At the Central Level
At the central level, Motor Vehicles (Amendment) Bill, 2016 has been introduced which
has the following salient (as regards cab aggregators):
•

The Bill amends the Motor Vehicles Act, 1988 to address issues such as third
party insurance, regulation of taxi aggregators, and road safety.

•

Section 2(1A) defines aggregator as a digital intermediary or market place for
a passenger to connect with a driver for the purpose of transportation;

•

Section 93 mandates obtaining of licence by an aggregator, on the fulfilment of
following conditions:
o Provided that while issuing the licence to an aggregator the State
Government shall follow such guidelines as may be issued by the Central
Government:
o Provided further that every aggregator shall comply with the provisions of
the Information Technology Act, 2000 and the rules and regulations made
thereunder."

•

Currently, state governments determine guidelines for plying of taxis. There
could be cases where State taxi guidelines are at variance with the central
guidelines on aggregators. Once this bill becomes a law, the State governments
will have to comply with these mandatory guidelines, if any, issued by the
Centre. However, it should be noted that recently (in February 2017) the
Parliamentary Standing Committee on Transport, Culture and Tourism in its
Report No. 243 has observed and recommended as follows; 4

“The Committee feels that the control of transport vehicles are the exclusive
domain of the State Governments. Through this amendment, the balance of power
Available at http://www.prsindia.org/uploads/media/Motor%20Vehicles,%202016/SCR%20Motor%20Vehicles%20Bill,%202016.pdf
4
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between the Centre and the State has been tilted and the Central Government will
get a preponderance of power to control the aggregators throughout India. The
Committee believes that there is no need to take away the rights of the State
Governments with regard to control of transport vehicles. The Committee,
therefore, recommends that every State Government should have its own powers
and guidelines to control the operations of aggregators within the State. The
Committee further recommends that in Clause 34, Section 93, sub-section (iii) (b)
proviso, in place of the "State Government shall follow" with words "State
Government may follow" be substituted.”
On the judicial front also, certain cases against the operation of these cab aggregators were
filed in various High Courts (in different States) on issues such as surge pricing, passenger
safety, environmental concerns etc. In December 2016, the Ministry of Road Transport and
Highways (MoRTH), on the directions of the judiciary in India 5, came up with ‘New Policy
Guidelines to Promote Urban Mobility’, which inter-alia provided for following:
•

Legal Status of Cab Aggregators: Inclusion of cab-aggregators within the same
market definition as radio taxi operators and traditional city taxis.

•

Tariff Regulation: State regulators empowered to fix the minimum and
maximum Tariff/fares that can be charged by aggregators with respect to
economy class vehicles.

•

Surge Pricing: Range bound dynamic pricing to be allowed to effectively match
the demand and supply, with maximum tariff being permitted is 3 times the
minimum tariff during day time and 4 times during night hours (12 midnight to
5 am);

•

Validity of Algorithm used for calculating Fares: App based cab aggregators
need to validate their algorithms of surge pricing through validation from
Standardisation Testing and Quality Certification (STQC) or any other
certification agency authorised by the Ministry of Electronic and Information
Technology;

•

Ride-Sharing: Sharing of a seat permitted in the cabs, subject to express consent
of passengers.

•

Data Security Issues: Online cab aggregators to be prepared for audits and must
take measures like a firewall for enhanced user data security of the passengers.

•

Measures for ensuring women/passenger safety: Mandatory fitting of GPS
panic devices in the taxis, facility of SOS alerts by the passengers, mandatory
requirement of display board in the cab with identification of driver along with
the photo and the registration number etc.

These guidelines are only recommendatory in nature. In the recent past many State
Governments 6 have also formulated or modified their regulatory regime to bring cab
5

Delhi High Court.

State Governments of Karnataka, West Bengal, Delhi, Maharashtra etc. have come up with
regulatory regime to cover these can aggregators. Their radio taxi schemes can be accessed from the
following web links:

6
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aggregators within their regulatory net, so as to ensure that the cab aggregators go through
all the regulatory requisites as applicable on other radio taxi operators; capping the
maximum prices, so as to ensure that surge pricing does not go unregulated; licensing
requirement; issues related to safety etc.
As per the domestic commentators, most of the regulatory intervention in the cab industry
at the Central and State level is perception based, without any evidence based assessment,
and probably motivated by continuous lobbying by the traditional taxi companies, who
owing to their outdated business model, were not able to catch up with the new entrants. 7
E-Commerce
The extant FDI policy on e-commerce was introduced by the Ministry of Commerce and
Industry on 29th March, 2016 vide Press Note 3(2016). The policy addresses the concerns
of the brick and mortar stores by making it clear that no FDI is permitted in the inventory
based model of e-commerce, wherein the inventory of goods and services is owned by the
e-commerce entity itself and is sold to consumers directly. The FDI Policy, however, only
permitted the marketplace model of e-commerce where the e-commerce entity merely
provides the platform and acts as a facilitator between the buyer and the seller. To prevent
circumvention of the marketplace model of e-commerce, the FDI policy also stipulated that
no e-commerce entity will permit more than 25% of the sales affected through its
marketplace from one vendor or their group companies. As per the domestic commentators,
this stipulation relating to the maximum ceiling of 25% for any one vendor distorts
competition and punishes the most efficient seller as such a firm is likely to achieve the
25% threshold limit by selling higher price items.
By limiting the amount of sales that can be achieved by the most successful vendor, the
FDI policy rewards those vendors that, but for the FDI policy, would not have been able to
compete. As a result, the competitive structure of the market is skewed in favour of lesscompetitive firms. This reduced the overall attractiveness of the e-commerce entity for
potential vendors and limits its appeal.
Question 6: Are you aware of restrictive or enabling regulations on the demand side, such
as more limited consumer protection in online sales? If so, please provide answers to the
questions above in relation to these demand-side regulations.
Radio Taxi Industry:

Delhi:
http://delhi.gov.in/wps/wcm/connect/f9c68480499d268a87b99f018ef168b1/Taxi.compressed.pdf?
MOD=AJPERES&lmod=-370276847
Karnataka: http://transport.karnataka.gov.in/uploads/notice/Aggreegator2_4_2016.pdf
West Bengal: https://wbxpress.com/wp-content/uploads/2016/03/4450-WT.pdf
Maharashtra: https://transport.maharashtra.gov.in/Site/Upload/Pdf/mahacts17%20.pdf
Aashish Chandorkar, Why India Should Urgently Address App-Based Cab Regulation Issues,
Swarajya, 21st August 2016, available at https://swarajyamag.com/business/why-india-shouldurgently-address-app-based-cab-regulation-issues. Also read Here’s why Niti Ayog is right to back
Ola and Uber apps, Financial express, 16th November 2016, available at
http://www.financialexpress.com/opinion/heres-why-niti-ayog-is-right-to-back-ola-and-uberapps/446812/.
7
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Restrictive/enabling regulations on the demand side:
The emergence of platform-based model in India challenged the well-established assetowned model, which allowed real time tracking of prospective riders and drivers. To attract
prospective consumers/rider to experience the taxi services on this newly introduced model
and to build their network, the cab aggregators opted for a low pricing strategy. They
offered discounts to passengers and incentives to drivers in order to attract them and retain
them on their network. The platform based model facilitated transactions that search and
transaction costs would otherwise have prevented. Though there is no authentic data to
suggest exact growth, the taxi industry has grown exponentially after the emergence of
platform-based model. As per the investigation carried out by the CCI in one of the cases
before it, the taxi industry in one of the regional markets grew almost 1900% after the entry
of Ola and Uber introducing their platform-based model. 8 Likewise is the case with many
more States/cities in India which witnessed unprecedented growth of radio taxi service
industry.
The following restrictions at the Centre and State level have been introduced, which, as per
the domestic commentators, might have the effect of restricting demand:
1. Ban on Ride-Sharing Facility
2.

CCTV Camera requirement in cabs registered with online aggregators 9
Interestingly, this CCTV and other passenger safety regulations have been imposed
only on taxis operating via these platforms, and not on other yellow or blue-white
taxis operating in West Bengal.

3. Surge Pricing Many State Governments or State judicial authorities have also
interfered with the pricing mechanism of online cab-aggregators. While the cab
aggregators justify surge pricing as an efficient way of luring more drivers on the
road to match a high demand, the same has looked upon by policy makers with
scepticism. If prices are capped, while it may provide relief in the short term to
consumers, there is also the associated possibility of adversely affecting the
availability of cabs in a particular area, the earnings of taxi drivers, and, of course,
the bottom lines of technology companies, thereby harming consumers in the long
run. Whether State Transportation authorities and/or judicial authorities should at
all intervene and set a maximum price these cab aggregators can charge is an issue
which has not reached any logical conclusion or consensus in India so far, but this
may lead to demand-supply mismatch, if allowed to be capped.
E-Commerce
None
Question 7: In addition to barriers arising from sector-specific regulation, have you come
across any horizontal barriers or enablers? If so, please provide answers to the questions
above in relation to these horizontal regulations.
•

Data Collection v. Right to Privacy Concerns Recently, the Supreme Court of
India has pronounced a decision on privacy right, wherein certain observations
have also been made with regard to digital platform players like Uber, Airbnb,

8
Case No. 6 & 74 of 2015, Fast-Track Call Cabs and anr. V. Ani Technologies Pvt. Ltd., 19th July
2017, available at http://www.cci.gov.in/sites/default/files/6%20%26%2074%20of%202015.pdf.
9

This has been introduced by the West Bengal State Government.

57

Facebook etc. The decision emphasizes on the nuanced issues which have
arisen because of technological revolution. Commenting on the widespread
infiltration of technology in India, the Supreme Court’s decision further
observes that ‘as we move towards becoming a digital economy and increase
our reliance on internet-based services, we are creating deeper and deeper
digital footprints, passively and actively’, which can be ‘analyzed
computationally to reveal patterns, trends, and associations, especially relating
to human behavior and interactions and hence, is valuable information’. The
decision does not lay down any binding rules with regard to data collection or
usage by the digital companies, but the decision does mention that the newly
formed expert committee on data protection framework will identify key data
protection issues in India and recommend methods of addressing them. The said
expert committee, headed by former Supreme Court judge B N Srikrishna,
comprises of ten-member – which includes representatives from the department
of telecommunications (DoT), the IT ministry, the Unique Identification
Authority of India (UIDAI) and the academic community to study the various
issues around data protection in India and to draft a data protection bill that will
be taken up for consideration by the Centre.
•

Environmental Issues To improve the quality of air in the capital city of Delhi,
the Supreme Court of India, vide its order dated 16th December 2015, ordered
that all taxis (including online cab aggregators like Uber and Ola) operating in
the National Capital Region of Delhi move from diesel to CNG fuel in the hope
that “it will contribute substantially to the reduction of the pollution.” Although
the aggregators in principally applauded the planned phasing out of diesel
vehicles, considering the cost and administrative challenges, they appealed for
more time. As per the newspaper report, the Supreme Court accepted their plea
and decided to allow diesel taxis with national permits to operate in Delhi ‘until
their permit expired but banned new registrations of such vehicles that provide
pick-up and drop facilities in the Capital.’

•

Intermediary liability: Section 79 of the Information Technology (IT) Act,
2000 deals with intermediary liability and provides that in certain cases an
intermediary shall not be liable for any third party information, link or data
made available by it. In order for the protection to apply however, the
intermediary must satisfy Section 79(3) of the IT Act which states that the
protection from liability is not available to the intermediary if upon receiving
‘actual knowledge’, the said information, link or data is used to commit an
unlawful act, the intermediary does not expeditiously take down the infringing
material.

•

Taxation liability: In Flipkart vs. State of Kerala [WP(C).No. 5348 of 2015
(P)] dated 20th October, 2015, Flipkart was aggrieved by orders of penalty that
were passed against it by the authorities under the Kerala Value Added Tax Act
['KVAT Act']. The said orders have been passed under found that Flipkart had
breached the provisions of the KVAT Act in not getting itself registered as a
dealer under the KVAT Act and further, not filing returns and maintaining true
and correct accounts as mandated under the said Act. The main contention of
Flipkart was that it was a service provider that was not engaged in the business
of sale or purchase of goods. It merely facilitated transactions of sale and
purchase through its online portal and, after an online customer identifies a
product of his choice, the seller of the particular product was notified of the
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choice of the customer and he, in turn, raised an invoice on the customer and
made arrangements for the delivery of the product to the customer. While the
Kerala High Court found in favour of Flipkart, it did so on procedural
irregularities in the tax authorities’ order wherein the actual seller, WS Retail,
was already registered; the sale was inter-state and hence was taxable under the
CST Act and not the local KVAT Act; and the order of the tax authorities was
arbitrary. The specific contention of Flipkart that it was merely an online portal
and acted as a facilitator was not addressed.
Question 8: Since digital developments sometimes disrupt existing activities often
characterised by sunk costs, have there been requests for protection? How were such
requests handled? Was the competition authority involved and did it offer alternative
solutions?
Radio Taxi Service Industry
As many as 10 cases have been received in the radio taxi industry by CCI from the
traditional radio taxi players against online cab-aggregators (Ola and/or Uber) alleging
abusive low pricing strategies of the online cab aggregators which allegedly the former
were not able to match because of the high capital investment in the owned fleet.
Most of these cases were closed at the prima facie stage as the CCI did not find any of the
cab-aggregators to be dominant in the relevant market and in the absence of dominance, an
enquiry with regard to abuse cannot be looked into as per the scheme of Competition Act,
2002. However, in one case concerning abuse of dominant position by Ola in the relevant
market of Bengaluru (a city in Karnataka) was alleged.
Considering the challenges posed by traditional antitrust tools and approaches, CCI applied
a nuanced approach while assessing the dominance of Ola. CCI disregarded high market
share held by OLA, realizing that over-reliance on market shares in the assessment of such
cases may lead to absurd outcomes. Applying a holistic approach, CCI found that the online
cab aggregator (OLA) did not hold the position of dominance and was not able to act
independent of the competitive forces in the market. Thus, no contravention was found.
Further, as conclusive remarks, the CCI observed that any interference in a market which
is yet to fully evolve will not only disturb the market dynamics, but also pose a risk of
prescribing sub-optimal solution to a nascent market situation.
E-Commerce Sector
In the e-commerce sector, CCI has received as many as 4 cases 10 and around 20 general
complaints. The cases mainly pertain to restrictions on the online distribution models or
exclusive arrangements between certain manufacturers and online web portals. Till now,
CCI has not found any anti-competitive conduct in any of these cases.

Refer to Ashish Ahuja vs. Snapdeal (Case No. 17 of 2014. Order dated 19th May, 2014); Mohit
Manglani vs. Flipkart/Snapdeal and Others (Case No. 80 of 2014. Order dated 23rd April, 2015);
Jasper Infotech (Snapdeal) vs. Kaff Appliances (Case No. 61 of 2014. Order dated 29th December,
2014) and Deepak Verma vs. Clues Network/Jasper Infotech/Amazon (Case No, 34 of 2016. Order
dated 26th July, 2016)
10
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Ireland
Please note that the responses to this survey are in respect of the taxi services industry in
Ireland alone.
In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
The current status of ride-sharing technology enabled services in Ireland was set out in a
written answer to a parliamentary question by the Minister for Transport who stated as
follows 1:
“At present ride-sharing services would not comply with the primary legislation
governing small public service vehicles, specifically the Taxi Regulation Act 2013
which commenced in 2014.
The core requirement, with a small number of limited exemptions, is that the
carriage of passengers for reward in a public place in any mechanically propelled
vehicle with nine or less seats (including the driver's seat) is permitted only in a
licensed vehicle driven by a licensed driver.
The underlying policy which governs this is a concern for passenger safety and a
concern for passenger protection in relation to pricing. The rationale for taxi
regulation is to ensure that passengers have a safe vehicle for their journey, with
appropriate insurance in place, driven by a driver who has been vetted by An Garda
Síochána and, in the case of taxis, with a pre-established and verified charging
system.
In addition, the Government's policy is to ensure a high level of standards and
professionalism in the industry for both the customer and the industry itself.
My overall aim in relation to the taxi industry is to continue to strike the right
balance between the interests and safety of consumers and having fair and
transparent rules for taxi service providers. Compared to some other countries,
Ireland's taxi and hackney market is very much an open market. All services
provided by small public service vehicles must fully meet the legal and licensing
requirements of the National Transport Authority.
Uber's existing services in Ireland fully meet the legal and licensing requirements
of the National Transport Authority.”
As such, paid journeys in private cars would not be compliant with primary legislation in
Ireland. In terms of future development, according to press reports 2 the view of the National
Transport Authority (NTA) is that the current regime is not expected to change:
“The ridesharing transport model, operating in certain jurisdictions outside
Ireland, has been to use vehicles and drivers which, and who, do not hold the

http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.nsf/takes/dail20160
32200089, Written answers, Questions Nos. 568, 581 and 582, Tuesday, 22 March 2016
1

2

The Examiner [Ireland], Wednesday, August 17, 2016
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conventional licences required for taxis or hackneys for the carriage of persons for
reward,” said the NTA spokesperson.
That model of operating commercial services for hire without licences is not a
model that would comply with primary legislation in Ireland, and it is not
anticipated that small public-service vehicles legislation will be amended in this
regard.”
Effect of Regulations
The CCPC has previously raised concerns that a combination of qualitative regulations can
in effect create quantitative barriers to entry by increasing the costs of new entrants, not
only in absolute terms but in comparison to those already in the industry 3.
For example, while regulations on the maximum permissible age 4 for Small Public Service
Vehicles (e.g. taxis) (SPSVs) or vehicle branding 5 may not in themselves raise serious
competition concerns, the combination of these regulations with other qualitative
regulations – namely the requirement since June 2010 that all new taxi and hackney entrants
must drive a Wheelchair Accessible Vehicle (WAV) – would in effect create a quantitative
barrier to entry 6.
We understand that disruptive ridesharing particularly depends on private drivers providing
rides around their existing professional and personal commitments. In respect of barriers
to entry and the ability to acquire scale, we reasonably consider that costly or complex
administration can be a relatively small fixed cost for full-time commercial drivers.
However, these can be disproportionately large fixed cost for private drivers providing ride
sharing services in their spare time.
In the Digital Economy dynamic competition based on disruption is paramount. Disruption
itself requires the ability to acquire scale rapidly. Because of the licensing requirements
disruptors cannot scale up quickly. Reasonably therefore and in response to the survey
query these regulations are slowing down the development of the Digital Economy in the
taxi sector in Ireland.
Domestic Commentary

CCPC, formerly The Competition Authority [Ireland] Submission to the National Transport
Authority https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/05/S-14-002-Submissionto-NTA.pdf
3

There is a 6 year age limit on vehicles associated with new licences for wheelchair accessible taxis
https://www.nationaltransport.ie/taxi-and-busand
wheelchair
accessible
hackneys.
licensing/taxi/spsv-vehicle-licensing-2/vehicle-requirements/vehicle-age-rules/
4

Taxis and wheelchair accessible taxis must have branding in the format specified by the Authority,
including the vehicle licence number, applied to the front doors of the vehicle by an authorised
https://www.nationaltransport.ie/taxi-and-bus-licensing/taxi/spsv-vehicle-licensingsupplier.
2/vehicle-requirements/additional-suitability-requirements-for-taxis-and-wheelchair-accessibletaxis/
5

CCPC, formerly The Competition Authority [Ireland] Submission to the National Transport
Authority https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/05/S-14-002-Submissionto-NTA.pdf
6
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There has been significant news reporting on ride-sharing in Ireland. An example of
commentary on the regulatory effect on the development of the sector, particularly market
entry, is set out below.
“The Commission for Taxi Regulation enacted S. I. 250 of 2010, with the object of
promoting the number of wheelchair accessible vehicles. This is, of course, a
perfectly proper public policy objective; it is consistent with the statutory objectives
of the Commission for Taxi Regulation. However, a number of points are consistent
with the view that effect of this measure was the reintroduction of quantitative
restrictions consistent with the demands of private vested interests. It has done
little, if anything, to meet its stated objective.” 7
How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
As noted, the issues identified in this document relate to the taxi service industry alone.
These issues were identified through general advocacy measures.
Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
Yes, in several areas. The CCPC has been involved on a number of occasions
In addition to the recent Public Consultation on SPSV (taxi, hackney or limousine) Driver
Entry Requirements 8, the SPSV sector has been subject to at least 6 other sector specific
public consultations since 2011, ranging from Mandatory SPSV Driver Safety Equipment
2015 9, Taxi Roof Signs 2015 10, National Maximum Taxi Fares 2014 11, Draft Taxi
Regulations 2013 12, Taxi Fare Review 2012 13, and Vehicle Standards (Taxis, Hackneys,
Limousines) 2011 14 (two other consultations took place but these were administrative,
rather than substantive, in nature).

7

Paul Gorecki, Economic and Social Research Institute, Department of Economics,

Trinity College Dublin, October 2016, Munich Personal RePEc Archive
https://mpra.ub.uni-muenchen.de/74099/1/MPRA_paper_74099.pdf
https://www.nationaltransport.ie/consultations/public-consultation-on-spsv-taxi-hackney-orlimousine-driver-entry-requirements/
8

9

https://www.nationaltransport.ie/consultations/driver-safety/

10

https://www.nationaltransport.ie/consultations/taxi-roof-signs/

11

https://www.nationaltransport.ie/public-consultations/closed/

See https://www.nationaltransport.ie/news/public-consultation-on-draft-taxi-regulations/ , and
https://www.nationaltransport.ie/wpcontent/uploads/2013/12/SPSV_Newsletter_Issue_24_Dec_2013.pdf
12

13

https://www.nationaltransport.ie/consultations/consultation-on-taxi-fare-review-december-2012/

https://www.nationaltransport.ie/consultations/consultation-on-vehicle-standards-taxishackneys-limousines-july-august-2011/
14
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Over the twelve years the CCPC has made the following submissions 15 to public
consultations organised by the NTA and previously the Commission for Taxi Regulation
regarding the SPSV industry:
•

“Proposal to make regulations under the provisions of the Taxi Regulation”
(2013);

•

“Vehicle Standards: Consultation paper for the taxi, hackney and limousine
fleet” (2011);

•

“The Economic Review of the SPSV Industry” (2009);

•

“National Review of Taxi, Hackney and Limousine Services and Vehicle
Standards” (2005).

The CCPC has been active in advocating against limiting the number of operators in a
sector, as this is regarded as being the most harmful regulatory restriction on competition 16.
The CCPC recognises the need to regulate for driver and vehicle standards (i.e., qualitative
regulations) to ensure that service quality is of a sufficient standard. However, the CCPC
has raised concerns that a combination of qualitative regulations can in effect create
quantitative barriers to entry by increasing the costs of new entrants, not only in absolute
terms but in comparison to those already in the industry 17.
The CCPC has previously stated that quality standards, if set too high, do not always benefit
consumers as they can disproportionately impact on the number of operators who enter a
market 18. Furthermore, the CCPC has consistently held the view that there is no convincing
rationale for putting a cap on the number of taxis and that such a cap would be a backward
step 19.
As noted above, the small public service vehicle (SPSV) sector 20 in Ireland was recently
subject to consultation and review by the NTA in October 2016 21. Specifically, the existing
mandatory SPSV Driver Entry Test was under consideration.
The SPSV Driver Entry Test is designed to test the applicant’s knowledge of the small
public service vehicle industry and the applicant’s geographical knowledge of the area in
which the applicant wishes to operate. The consultation requested views on the necessity
of the test’s requirement that a driver possess such geographical knowledge.

15

https://www.ccpc.ie/business/research/submissions/

TCA Submission to the National Transport Authority https://www.ccpc.ie/business/wpcontent/uploads/sites/3/2017/05/S-14-002-Submission-to-NTA.pdf
16

TCA Submission to the National Transport Authority Proposal https://www.ccpc.ie/business/wpcontent/uploads/sites/3/2017/05/S-14-002-Submission-to-NTA.pdf
17

Submission to the Commission for Taxi Regulation, September 2005,
https://www.ccpc.ie/business/wp-content/uploads/sites/3/2017/04/s_05_008-Taxi-Review.pdf

18

Submission on Small Public Service Vehicle Industry, https://www.ccpc.ie/business/wpcontent/uploads/sites/3/2017/05/S-09-001-Taxi.pdf
19

20

i.e. small public service vehicles (taxis, and private hire vehicles, both hackneys and limousines

Public Consultation on SPSV (taxi, hackney or limousine) Driver Entry Requirements,
https://www.nationaltransport.ie/consultations/public-consultation-on-spsv-taxi-hackney-orlimousine-driver-entry-requirements/
21
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In respect of geographical knowledge requirements because rides are GPS-tracked and
guided, drivers do not require detailed knowledge of particular urban areas.
As such, the CCPC considers that the removal of requirements to test a driver’s
geographical knowledge would be consistent with lowering the fixed costs and
corresponding entry barriers for rideshare drivers.
In the same exercise various other issues were consulted upon, such as English language
tests, continuous professional development, and dress code requirements. Potentially,
implementation of regulations covering these issues could further limit the potential for
disruption by means of internet based ride-sharing services as set out above.
The findings and deliberations for this exercise by the NTA have yet to be concluded.
Could you provide examples of regulations that were changed or removed? Please include
the relevant legal references to the specific pieces of legislation or regulation, if possible.
The taxi sector in Ireland changed significantly in 2000 with the removal of quantitative
restrictions on taxi licences. The regulatory regime was then overhauled with the creation
of the Commissioner for Taxi Regulation in 2004, with, inter alia, common good aims. On
1 January 2011 the Commission for Taxi Regulation was rolled into the National Transport
Authority 22.
In 2010 the Commission for Taxi Regulation made a decision to prohibit new taxi licenses,
except for Wheelchair Accessible Vehicles (WAVs) 23.
It is understood, and would seem reasonable, that WAVs have higher [fixed and running]
costs than ordinary saloon taxis 24. As such, if WAVs are the only mode of entry, this could
restrict entry by drivers operating ride-sharing services.
In 2014, the National Transport Authority introduced a WAV grant scheme and reduced
the size requirements on WAVS. The NTA maintains that the WAV requirement no longer
represents a “restriction”, as costs are supposedly now in line with standard saloon vehicles.
However, we understand that the behaviour of standard vehicle licence holders suggests
this is not the case, as less than 0.5% of existing standard licence holders who are changing
vehicles opt to avail of the grant and switch to a WAV.
Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
No.
Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.

22
“Competition and vested interests in taxis in Ireland: a tale of two statutory instruments”, Paul
Gorecki, Economic and Social Research Institute, Department of Economics, Trinity College
Dublin, 1 October 2016
23

https://www.nationaltransport.ie/downloads/taxi-reg/taxi-regulator-Work-programme-2010.pdf

“Competition and vested interests in taxis in Ireland: a tale of two statutory instruments”, Paul
Gorecki, Economic and Social Research Institute, Department of Economics, Trinity College
Dublin, 1 October 2016
24
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No.
In addition to barriers arising from sector-specific regulation, have you come across any
horizontal barriers or enablers? If so, please provide answers to the questions above in
relation to these horizontal regulations.
No.
Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
While we have no information relating to specific requests for protection in response to
digital developments, the CCPC noted in a public consultation submission that since the
start of the economic downturn in 2008, the taxi industry, like many others, has seen
producer-driven demands for protection, including the reintroduction of quantitative limits
on the SPSV numbers 25.
Again, the CCPC has been active in advocating against limiting the number of operators in
a sector, as this is regarded as being the most harmful regulatory restriction on competition.

TCA Submission to the National Transport Authority Proposal to make regulations under the
provisions of the Taxi Regulation Act 2013. https://www.ccpc.ie/business/wpcontent/uploads/sites/3/2017/05/S-14-002-Submission-to-NTA.pdf
25
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Japan
Ride-sharing
In Japan, a ride-sharing service 1 is generally prohibited. Meanwhile, “a fare-paying
transportation service with a private car” is allowed if the following requirements are met,
according to the Road Transportation Act:
The service is provided in depopulated area or as a welfare service.
Any other transportation service such as taxi or bus is not provided in concerned area. The
service is necessary for local residents' life.
The service is operated by local government or Non-Profit Organization (NPO).
Service operator does not charge no more than the actual cost of transportation.
Also, the scope of the allowed “fare-paying transportation service with a private car” was
expanded in May 2016; It is now possible to provide the service for tourists in certain
circumstances.
However, ride-sharing services cannot basically meet those requirements above. Hence it
remains impossible for ride-sharing companies to operate the same services as in other
countries.
Home-sharing
In Japan, there had been no special regulations concerning a home-sharing service and in
some cases its practices had violated the Inns and Hotels Act.
Under the circumstances, the Home-Sharing Business Act was enacted in June 2017 based
on discussions at Council for Regulatory Reform established in Cabinet Office which is
responsible for regulatory reform, and Ministry of Health, Labour and Welfare (MHLW)
and Tourism Agency, which are responsible for the Inns and Hotels Act. It established
requirements for legitimate home-sharing services and enabled companies and individuals
to operate home-sharing services legally under those requirements.

1

Passenger transport service with a private car driven by its owner, for a fee, usually arranged by
means of a smartphone application
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Korea
In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Under the Liquor Tax Act, selling all kinds of alcoholic beverages except for traditional
liquors is prohibited in Korea. This restricts price competition in the liquor market and
undermines consumer welfare.
How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations?Was the competition authority involved in these initiatives?
While the KFTC making continuous efforts to improve anti-competitive regulations, the
issue started to come to the fore around the year of 2010. The KFTC has been working to
allow online sales of imported wines that can be managed by the tax authorities from the
import process.
Could you provide examples of regulations that were changed or removed? Please include
the relevant legal references to the specific pieces of legislation or regulation, if possible.
In the case of mail-order sales of traditional liquors, it was possible to sell only a limited
number of items through the post office, but the regulations were improved to expand sales
channels and ease restrictions on purchasing quantity through the amendment of the Liquor
Tax Act and related laws.
Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
In Korea, consumers can cancel an order and receive a refund after a change of heart except
for items such as fresh food and reproducible digital goods, when purchasing through mailorder sales including the Internet.
Act On The Consumer Protection In Electronic Commerce Article 17 (Cancellation, etc.,
of Orders) ① A consumer who has concluded a contract with a mail order distributor on
the purchase of goods, etc., may cancel the contract, etc., within the period provided for in
the following subparagraphs (referring to the period agreed by the parties to a transaction,
if it exceeds the period prescribed in any of the following subparagraphs)
In addition to barriers arising from sector-specific regulation, have you come across any
horizontal barriers or enablers? If so, please provide answers to the questions above in
relation to these horizontal regulations.
Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
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Latvia
In Latvia here are at the drafting stage new regulations in 2 sectors. Both regulations in
future after adoption will considerably support development of digital products and
services.
One concerns introduction of ridesharing in actual legislation that regulates transportation
(Law On Carriage by Road). The draft legislation was initiated by ridesharing providers
Taxify 1 and Uber and submitted by 5 Parliament members. Now is at the second reading at
the Parliament.
The aim is to regulate passenger carriage by car - a service that does not meet the criteria
set out for taxi passenger hire. One of the requirements that is included now in the draft and
differs ridesharing from taxi - the service is offered, requested and accepted by electronic
communications services, including online on a website or mobile app. That will support
the development of electronic payments and could ease to reduce the “grey economy” in
this sector. This is the problem in taxi sector but could increase substantially after
introducing ridesharing.
Safety requirements (age of the car, absence of violations of driver) are the same as for taxi
providers.
Competition Council (CC) is involved in discussions and supports intention to open the
market for ridesharing. At the same time CC struggling to open the taxi market for more
competition nationally to reduce burden licensing and regionally, especially in Riga that is
the main market taxi operators. 2 Liberalizing the taxi industry could minimize the risks that
taxi riders could switch to ridesharing exiting the taxi market.
There is first official draft of the Co-financing Services Law3 that was elaborated by
Ministry of Finance and industry representatives. CC were not involved in preliminary
drafting and discussions. Till now there was no competition concerns identified by new
market players (crowdfunding companies) who are already present in the market now. Now
the draft is in the public consultation stage before the adoption by the Cabinet of Ministers.
Later will be passed to Parliament. During public consultations and discussions competition
concerns may be revealed by companies and then discussed.
The Alternative Financial Services Association of Latvia already has supported this
legislative initiative. Association joins financial technology or FinTech companies, as well
as other companies operating outside the banking sector and providing financial services
to the residents of Latvia. Also leading co-financing platforms in Latvia: Mintos, TWINO,
Viventor, Bulkestate, Robocash.
Alternative sources of funding can play an important role, especially in promoting
innovative and fast-growing small and medium-sized companies in innovative industries,
which can foster the development and effective use of financial resources of individuals
1

http://www.labsoflatvia.com/news/interview-with-taxify-regional-manager-in-latvia-juris-krumins

http://www.kp.gov.lv/en/aktualitates-en/521-the-cc-points-at-competition-restrictions-within-thetaxi-service-market
2

3

Draft available in Latvian
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through alternative funding. Collective financing platforms are an alternative form of
financing that could bring more competition in financial sector and availability of financial
resources for different projects. Platforms are divided into peer-to-peer loan platforms and
collective equity financing (crowdfunding).
In Latvia, the first peer-to-peer funding platform was launched in 2015. There are currently
7 platforms working in Latvia. More than 300 million euro has been invested till now. If in
2016 the total investment was measured at 110 million euros, it reached the 200 million
euro limit in the second quarter of 2017. Latvian platforms have attracted investors from
more than 50 different countries of the world, mostly from Germany, the United Kingdom,
and Switzerland.
The draft of Law contains requirements for crowdfunding service providers, investors and
borrowers (on the establishment of a service provider, registration and business
organization, requirements of the capital and distribution of profits, contractual relations
and administration of payments, protection of investors interests, prevention of interest
conflicts in the operation of a co-financing provider, supervision of co-financing service
providers by the Financial and Capital Market Commission).
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Lithuania
Below we provide answers from the Competition Council of the Republic of Lithuania
(hereinafter also the CC) to the OECD Competition Committee survey of regulations
affecting the digital economy.
1. In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
We are not aware of regulation that is hampering or slowing down the development of the
digital economy in Lithuania. However, there were several cases in the past where laws
had not been adequately suited to regulate specific services and had to be amended/enacted
(please see answer to question 5 concerning passenger carriage services and peer to peer
lending).
According to the Europe's Digital Progress Report (EDPR), in the Digital Economy and
Society Index (DESI) 1 Lithuania ranks higher than the EU average concerning SMEs'
online commerce:

SMEs
Selling
Online
(% SMEs)
eCommerce
Turnover
(% SME turnover )
Selling Online
Cross-border
(% SMEs)

Value
18%
(2016)

DESI 2017

Lithuania
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10
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DESI 2017
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17%
(2016)
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10
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18%
(2015)

12.2%
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6

11.0%
(2015)

7

9.4%
(2016)

9.7%
(2015)

9

9.7%
(2015)

9

7.5%
(2015)

EDPR has established that:
"In Integration of Digital Technology by businesses, Lithuania continues to
perform well-above the EU average. Lithuanian enterprises have been steadily
embracing the opportunities offered by various digital technologies. Even though
the progress has been slower than in previous years, there has been overall an
increase for most of the indicators." 2
However, some possible hampering factors might be grounded in problems concerning
human capital.
As the EDPR states:
"On Human capital, Lithuania is below the EU average and has kept the same
position compared with last year, ranking 20th among EU countries. The share of
regular Internet users is also below the EU average but unlike in previous years,
2016 has seen an improvement. Barely half of Lithuanians have basic digital skills.
Europe's Digital Progress Report (EDPR) 2017, Country Profile: Lithuania, page 8. Available at:
https://ec.europa.eu/digital-single-market/en/scoreboard/lithuania

1

2

Ibid.

70

On the positive side, the number of Lithuanians who have never used the Internet
has decreased from 24.6% to 21.8%, although this level is still significantly worse
than the EU average. As in other EU countries, this figure is higher among seniors
and lower educated citizens.12 The share of ICT specialists as a percentage of
employed individuals is the second lowest in the EU. Although it is a positive sign
that Lithuania has a relatively high share of STEM graduates, the numbers are
significant lower than in the previous year." 3
In addition, as the EDPR has noted, a very high number of skilled people are leaving
Lithuania to be employed abroad and skills shortages continue to be high and risk becoming
an important bottleneck for Lithuania's growth 4.
These above-mentioned observations would suggest that there might be possible
hampering factors, but overall they are probably more likely related to such issues as, for
instance, human capital, and not regulation (or at least we are not aware of such hampering
regulation at present).
2. How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
As it was mentioned above, we are not aware of such hampering regulation at present.
3. Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
As it was mentioned above, we are not aware of such hampering regulation at present.
Concerning some examples in the past, please see answer to question 5 concerning
passenger carriage services and peer to peer lending, and answer to question 8 concerning
the CC's recommendations to the Ministry of Transport.
4. Could you provide examples of regulations that were changed or removed? Please
include the relevant legal references to the specific pieces of legislation or regulation, if
possible.
Please see answer to question 5 concerning passenger carriage services and peer to peer
lending.
5. Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
On 12 March 2014 the Government adopted resolution No. 244 on approval of ‘Digital
Agenda for the Republic of Lithuania’ Information Society Development Programme for
2014-2020 ‘Digital Agenda for the Republic of Lithuania’ 5 (hereinafter the Programme).
The strategic goal of the Programme is to improve the quality of life for the Lithuanian
population and business environment for companies through the use of the opportunities
created by the ICT and, by the year 2020, to achieve in Lithuania at least 85 per cent of
3

EDPR, page 5.

4

Ibid.

The Resolution (amended) in English can be retrieved from here:
seimas.lrs.lt/portal/legalActPrint/lt?jfwid=33jzae4dj&documentId=033ccec007c411e687e0fbad81d55a7c&category=TAD
5
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https://e-

Internet usage among the total population, and 95 per cent of high-speed Internet usage
among the businesses (Point 5 of the Resolution).
Among the goals, the Programme has also as its aim to promote the application of ICT in
development of e-business (referred to as Goal 4) 6.
Point 7.8 of the Resolution states that Goal 4 shall entails following objectives:
•

to encourage small and medium-sized businesses to introduce and apply ICT
for higher efficiency and competitiveness in their operations;

•

to improve legal regulation of information society services by providing for
new business opportunities and better protection of the rights of citizens and
businesses in the digital space, thus contributing to the successful development
of the single EU digital market;

•

to provide for economic operators’ use of the information held by public
authorities, and encourage them to develop new electronic products and
services.

More concretely, concerning Goal 4, the Programme aims:
•

to increase the share of companies selling online (should increase to 45% by
2020);

•

to encourage small and medium businesses to adopt and use ICT in order to
improve the efficiency and competitiveness of their operations (sales over enetworks should increase to 20% by 2020);

•

to increase the share of population having bought or ordered goods via Internet
(by 2020 a minimum 70% of the population should have purchased goods via
the Internet, 20% from abroad via Internet);

•

to increase the share companies using information held by public authorities for
their commercial activities (should increase to 66% by 2020).

Below we provide some specific examples that the CC is aware of where amendments to
laws were required to develop services in Lithuania.
One example is the passenger carriage services. At the moment UBER entered to Lithuania,
its activity was not regulated in the legal acts - there were provisions in the Road Transport
Code related to taxi services. Thus, a new mode of activity has been introduced in the Code 7
(carriage (ride) services of passengers for remuneration by light vehicle) (Article 18.13 of
the Road Transport Code) 8.
Another example is peer to peer lending. On 1 December 2016 the Law on
Crowdfunding came into force which established regulation of peer to peer lending 9. These
6

Point 7.7 of the Resolution.

7

Amendments have come into force on 1 January 2017.

The Road Transport Code (in Lithuanian) can be retrieved from here: https://eseimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.33417/vlkHaHWwXf
8

The Law on Crowdfunding (in Lithuanian) can be retrieved from here: https://www.etar.lt/portal/lt/legalAct/60391540ab3c11e6a6f98c1425a5ffa8 For more information in English,
9
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activities are supervised by the Bank of Lithuania. In the first quarter of 2017, peer-to-peer
lending platforms increased their lending volumes fast 10.
Moreover, significant steps to foster e-commerce are taken at the European Union level.
The European Commission has proposed a package of measures to allow consumers and
companies to buy and sell products and services online more easily and confidently across
the EU. The Commission has presented a plan to boost e-commerce by tackling geoblocking 11, making cross-border parcel delivery more affordable and efficient 12 and
promoting customer trust through better protection and enforcement 13. Lithuania will be
subject to these rules when they will be adopted.
6. Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
We are not aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales.
Moreover, in practice online consumer protection in the European Union is specifically
checked by so called “sweeps” - EU-wide screening of websites, which are conducted by
EU consumer protection authorities. A sweep is conducted in a form of simultaneous,
coordinated checks to identify breaches of consumer law and to subsequently ensure its
enforcement. These sweep actions have focused so far on: airlines (2007), mobile content
(2008), electronic goods (2009), online tickets (2010), consumer credit (2011), digital
contents (2012), travel services (2013), guarantees on electronic goods (2014)
and consumer rights directive (2015) 14.
7. In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions above
in relation to these horizontal regulations.
The CC is not aware of such horizontal barriers or enablers. However, please note the
planned measures by the European Commission to boost ecommerce (mentioned in answer
to question 5) which could have an effect on various sectors.
8. Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?

please visit the webpage of the Bank of Lithuania: https://www.lb.lt/en/operators-of-a-peer-to-peerlending-platform
Retrieved
from:
https://www.lb.lt/en/news/growing-popularity-of-peer-to-peer-lendingplatforms-in-consumer-credit-market
10

Proposal for a Regulation on addressing geo-blocking and other forms of discrimination based on
customers' nationality, place of residence or place of establishment within the internal market and
amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC can be retrieved from here:
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0289

11

Proposal for a Regulation on cross-border parcel delivery services can be retrieved from here:
http://ec.europa.eu/DocsRoom/documents/16805
12

13

For more information, please see: http://europa.eu/rapid/press-release_IP-16-1887_en.htm

14

Retrieved from: http://ec.europa.eu/consumers/enforcement/sweeps/index_en.htm
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There has been an instance in 2016 where the CC received a request from a trade union of
passenger carriers to evaluate the draft amendments to the Road Transport Code which
would allow UBER to operate in Lithuania. In the trade union’s opinion, such amendments
would restrict competition because UBER would receive advantages and taxi firms would
be discriminated. However, the CC at least preliminarily did not see that any draft
provisions could create privileges to certain undertakings and discriminate others. In its
answer the CC stated that the CC as also other (foreign) competition agencies is not against
such transportation services, but is in favour of necessary and proportionate regulation of
the safety of the passengers and drivers. On the other hand, the CC recommended the
policy-making body (the Ministry of Transport) to review whether the requirements for
taxi services and their scope are justified.
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Mexico (COFECE)
In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
FINANCIAL SECTOR:
The draft of a new Financial Technology Law, aimed at regulating Mexico’s Fintech
industry, is still been discussed in Congress. The Law is designed to monitor fintech
services such as crowdfunding, circulation of virtual assets, payments and remittances.
However, there are concerns in the sector that the law could stifle investment and raise
barriers to smaller startups to enter the market. Among these is the minimum capital
requirement, to be determined by the CNBV (the banking regulator), forcing newcomers
to bring in capital of US$200,000-300,000 per year.
Another aspect of the proposed law would allow the CNBV to impose fines on fintechs up
to 276 million Mexican pesos* (approx. 4.7 million US dollars) - a level far beyond the
capitalization of most new startups. (* 3,650 million times the Unit for Measurement and
Actualization (UMA), which is equivalent to 75.49 Mexican pesos in 2017).
The draft law also establishes that financial institutions need CNBV regulatory approval to
be able to make investments in fintechs, which could slow down the rhythm of investment
in the sector.
The draft law enables the CNBV to decide, in a discretionary manner, which fintechs are
eligible to be considered as innovative companies and which are not, generating uncertainty
about the criteria for projects to enter the regulatory sandbox. The draft law defines
innovative companies as those that are experimenting with new technology and offer
innovative financial products and services. As in other jurisdictions, the proposed bill
contemplates a regulatory sandbox, which allows innovators to test financial technology
that is not yet released to the public, in a carefully managed environment, for a specific
time.
The draft law is available at:
https://static1.squarespace.com/static/58d2d686ff7c50366a50805d/t/5949bda446c3c4c8af
13c386/1498004906287/Anteproyecto+de+Ley+de+Tecnolog%C3%ADa+Financiera.pdf
RIDE-SHARING SERVICES
In May 2017, the Mexican Supreme Court ruled that the services provided by
Transportation Network Companies in the country can be Regulated at the State level.
This validated some local laws limiting competition of sharing economy platforms against
traditional taxi services, such as the Mobility Law for the State of Guanajuato and its
municipalities. For example, controlling the number of vehicles that can provide the ridesharing services.
To see Guanajuato´s law visit (in Spanish): http://imug.guanajuato.gob.mx/wpcontent/uploads/2017/05/Ley-de-Movilidad-del-Estado-de-Guanajuato-y-susMunicipios.pdf
The State of Yucatan´s reform to the transportation law of 2016 is also good example.
Yucatán’s new law, for example, requires that Uber drivers own their cars, which is not a
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requirement for taxi drivers. The new law also requires that a ride-sharing car must be worth
at least $200,000 Mexican pesos (Approximately $11,000 USD) and be under seven years
old, while taxi vehicles are not required to meet any such bars (Chapter II TER).
To
see
Yucatan´s
Transportation
Law
visit
(in
http://www.ordenjuridico.gob.mx/Documentos/Estatal/Yucatan/wo98475.pdf

Spanish):

Another case is the Mexican State of Quintana Roo, where no regulation has been put into
place, therefore taxi unions are complaining that this type of service is illegal and many
drivers are being attacked. However, in July, the local government announced that a
regulatory proposal was going to be sent to the local congress not to prohibit this services
but to regulate them. It is important to notice that the State of Quintana Roo is home to one
of most important tourist destinations in Mexico, Cancun.
How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
Mainly industry complaints (incumbents) and consumer complaints have created
awareness of the importance of modernizing regulatory frameworks. COFECE also
follows international experiences in order to anticipate possible developments in the
Mexican context. This, for example, provided input for the opinion on Transport Network
Companies described below.
Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
In June 2015, the Mexican Competition Authority (COFECE) issued an opinion addressed
to the Mayor of Mexico City, state Governors and local legislatures addressing the impact
of Transport Network Companies (TNCs) in the competition process and free market
access.
For its opinion COFECE analyzed international experience with TNCs and found that
regulatory responses to innovation have not always met the needs of innovators and
consequently consumers. COFECE pointed out that these services are clearly differentiated
from traditional public transport and thus the risk lies in treating and regulating them as
such.
Mexican regulatory frameworks do not recognize this category of transport services and
the opinion specifically recommended they should. Moreover, regulation should be limited
to accomplishing essential public policy objectives such as security for consumers and the
following should be avoided:
•

Authorizing or registering vehicles or restricting the number by imposing
additional requirements such as license plates or medallions; and

•

Regulating pricing.

Could you provide examples of regulations that were changed or removed? Please include
the relevant legal references to the specific pieces of legislation or regulation, if possible.
REGULATORY RESPONSE
On July 15th, Mexico City’s Department of Transport issued two resolutions which regulate
registration and operation of TNCs (both complementary and independent platforms). This
regulation coincides with COFECE’s general view contained in its opinion and
differentiates among traditional transportation services and TNCs.
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Available
at:
http://www.transparencia.df.gob.mx/work/sites/vut/resources/ExcelContent/17368/1/1507
2015.pdf
Specifically regarding independent platforms, the resolutions gather COFECE’s
recommendations by not limiting the number of units which may only be determined by
supply and demand. These regulations also gather COFECE’s comments regarding
associated benefits such as identity of drivers, reduction in waiting times and improvement
of services. In general terms, this proposal by Mexico City’s government is compatible
with COFECE’s opinion and it is important to state the following three elements:
•

Acknowledgement of TNCs as transportation services,

•

A regulatory approach different to that of taxis, and

•

Allowing innovation to develop but still accomplishes essential public policy
objectives.

Furthermore, on August 22nd 2015 the Legislature from the State of Puebla passed
amendments to the Transport Law which regulate registration and operation of TNCs (both
complementary and independent platforms). The bill/proposal specifically referenced
COFECE’s opinion and the amendment to the Law defined a new category of transport
called “Executive Service” which coincides with the independent platform TNCs defined
by COFECE.
Most interestingly, this Law stated that, “Executive Service vehicles are those private cars
that are not bound to being granted concessions, permits or authorizations by the
Department of Transport and are used by private parties for transporting persons and which
are registered as TNCs”.
Available
http://www.ordenjuridico.gob.mx/Documentos/Estatal/Puebla/wo106216.pdf

at:

JUDICIAL RESPONSE
Because of the resolution regulating TNCs in Mexico City, a group of taxi drivers lodged
a constitutional challenge (known in Mexico as Amparo Proceedings). On September 21st
2015 a District Court denied the motion pursuant to the following considerations:
•

The resolutions issues by Mexico City’s Department of Transport have a valid
purpose.

•

TNC are private transportation services and may not be considered as public
transport because: i) TNC vehicles have no physical distinctions from regular
automobiles, ii) services are requested through the platform and pick-up places
are clearly defined.

•

The Department of Transportation does not have the obligation to observe the
same requirements as those demanded for taxis (concessions) because these
concern public transport services.

COFECE was the first Competition Authority who issued an opinion on the matter favoring
the recognition of this type of services to benefit consumers.
The opinion is available at:
http://www.cofece.mx:8080/cfcresoluciones/docs/Mercados%20Regulados/V6/16/20422
52.pdf
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Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
In May 11, 2017, the Government of Mexico City and the sharing platform Airbnb
announced a protocol in which Airbnb agreed to collect and remit a 3% occupancy tax to
the local government. This agreement was materialized through a reform in the 2017 local
tax code (article 162).
This positioned Mexico City as the first Latin American city in regulating and recognizing
this type of service since “It is a niche that does not compete with the hotel activity of
Mexico City” said the Head of Government.
Moreover, the changes to the 2017 Mexico City’s tax code also included a new tax – a fixed
rate of $1,716 Mexican pesos (approx. 100 US dollars) – to be paid by ride-sharing services
such as Uber and Cabify (article 220).
http://www.aldf.gob.mx/archivo-d06c6d2e245dc3412885fc04add15f42.pdf
The amendments can be considered as a first step to regulate and integrate these activities
into the economy, so as to facilitate their development. The reform to the local tax code is
an attempt to address the issue of “regulatory disconnection” between the relevant local
regulatory framework (limited to traditional accommodation and taxi services) and the
actual innovation taking place in these markets. The current Mexico City’s tax code
recognizes the legality of these services and provides obligations for them. Regarding the
financial sector, as mentioned in question 1, a draft law to regulate Mexico’s fintech
industry is currently being discussed in Congress. This initiative, with room for
improvement, seeks to set appropriate rules to reduce operational risk, ensure consumers’
protection and enhance transparency with respect to the services provided by fintech
companies. The regulation can be seen as a mechanism for ensuring that fintech firms are
competent and, well-designed, it may raise industry standards. In this way, the new law can
help develop an efficient, innovative fintech industry in Mexico.
Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
No
In addition to barriers arising from sector-specific regulation, have you come across any
horizontal barriers or enablers? If so, please provide answers to the questions above in
relation to these horizontal regulations.
No
Since digital developments sometimes disrupt existing activities often characterized by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
See answer mentioning COFECE´s opinion.
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Netherlands
In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Answer: This question requires data gathering and analysis that we have not carried out.
Across the spectrum there are wide ranging views (and interests) on the development of the
digital economy, innovation and appropriate regulations.
Generally, a trade–off is likely to exist between innovation and regulation, from a welfare
perspective. We have no indication however of specific problems in specific sectors.
It seems to us that for some businesses, consumer protection legislation and privacy
legislation can be quite challenging. Particularly in the case of new legislation, the extent
of the provisions may not be clear (for example new privacy legislation). Firms that operate
in several domains may have to deal with a variety of sectoral differentiated rules, and the
variety of rules may hamper their development.
Also the application of competition law can be unclear (see for example the question of the
legality of platform bans in selective distribution contracts).
How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
Answer: we have not identified any specific set of sectors and/or challenges.
Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
Answer: There have been consultations and policy initiatives led primarily by the Ministry
of Economic Affairs. ACM was consulted and involved in some of these initiatives.
Examples include:
https://www.government.nl/documents/reports/2017/04/11/digital-agenda-for-thenetherlands-innovation-trust-acceleration
http://www.ecorys.nl/news/ministerie-van-economische-zaken-publiceert-onderzoekecorys-%E2%80%98big-data-en-mededinging%E2%80%99
https://www.rijksoverheid.nl/documenten/rapporten/2015/11/09/digital-platforms-ananalytical-framework-for-identifying-and-evaluating-policy-options
https://www.eerstekamer.nl/behandeling/20160706/brief_inzake_werken_aan/document3
/f=/vk5lbak0payw.pdf
There are also examples of Public-Private partnerships such as the 5G-Fieldlab in which
telecom companies, universities and the government cooperate in gaining experience with
5G-technology. Other initiatives are focused on e.g. training big-data scientists and
facilitating lending for digital start-ups.
Could you provide examples of regulations that were changed or removed? Please include
the relevant legal references to the specific pieces of legislation or regulation, if possible.
Answer: Rules at municipal level regarding Uber and AirBnB.
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Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal
references to the specific pieces of legislation or regulation, if possible.
Answer: see answer to Question 3 above.
Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the
questions above in relation to these demand-side regulations.
Answer: There are areas of consumer protection which are not clear, with respect to
guarantees for example. Many of these are now the subject of proposed European
legislation as part of the Digital Single Market reform.
In addition to barriers arising from sector-specific regulation, have you come across
any horizontal barriers or enablers? If so, please provide answers to the questions
above in relation to these horizontal regulations.
Answer: No
Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled?
Was the competition authority involved and did it offer alternative solutions?
Answer: There have been calls in the media and at policy level for action with regard
to hotels, taxis etc. ACM investigated a formal complaint regarding an online platform
on which consumers search for and compare restaurants and on which they can order
meals.
ACM was heavily involved in the European Competition Network’s monitoring
exercise of the Online Travel Agents sector where the effects of the different
approaches with respect to wide and narrow MFN’s were examined. Likewise we
conduct sector studies, e.g. into online advertising in video platforms. These kind of
studies, fact finding exercises, can also help policy makers in determining whether
“calls for protection” are justified.
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(i) sector-specific regulations that directly prevent or slow down the development of digital
products and services
(ii) conversely, sector-specific regulations that have acted as enablers by establishing levelplaying fields
(iii) horizontal regulations that have an impact on the digital economy

Introduction
The digital economy offers both opportunities and challenges. On the one hand, the digital
economy can potentially promote efficient resource use through increased competition and
innovation. On the other hand, it may present a number of challenges related, amongst
others, to regulations and consumer protection.
In March 2016, the Norwegian Government appointed a Committee to investigate
opportunities and challenges concerning the sharing economy.1 The understanding of the

1

The Sharing Economy Committee (Norway) has applied the following definition: "Sharing economy" means
economic activity enabled or facilitated via digital platforms that coordinate the provision of a service or the
exchange of services, skills, assets, property, resources or capital without transferring ownership and primarily
between private individuals. Source; https://www.regjeringen.no/no/dokumenter/nou-2017-4/id2537495/
(NO) and https://www.regjeringen.no/en/dokumenter/nou-2017-4/id2537495/ (ENG)
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NCA is that the sharing economy makes part of the digital economy and as such, the work of
this committee is of particular interest to the discussion of regulations concerning the digital
economy. The work of the Committee resulted in a report in February 2017. 2 The NCA has
been consulted in the process of writing this report.
Amongst others, the Committee identified the following challenges regarding the sharing
economy:3
 Regulations in various areas do not reflect the increased direct trading between private
individuals due to the sharing economy. One mentioned example is consumer protection
regulation, currently based upon the traditional model of professional businesses selling to
consumers with little negotiating strength.4
 Market participants in the sharing economy may receive small-scale incomes and enter into
short-term engagements. This may necessitate amendment of the tax rules.5
 Labour market regulations may need to be altered to take into account that the sharing
economy, in its current form, facilitates growth in economic activity via non-traditional
business models.6
 The issue of private individuals competition alongside traditional commercial market
participants could give rise to competition concerns if private individuals do not have to
comply with the existing regulations in the relevant market.7
Although the sharing economy has seen rapid growth in recent years, sharing services via
digital platforms are relatively new, and are not yet commonplace in Norway. As of yet, the
highest growth in the Norwegian sharing economy has been witnessed in the market for
renting out guestrooms and in passenger transport by car, as well as car sharing/rental
services. In the sharing economy, challenges related to sharing occurs most often in situations
where private individuals rent physical assets or private homes from, or provide services to,
one another. Thus, the lines between professional and amateur, employee and freelancer,
become blurred.
On this background, the NCA focuses on the transportation sector (taxi-like services) and the
accommodation sector (renting out guestroom) in this note. The financial sector, real estate
sale and advertising, and development within e-commerce are also discussed. Horizontal
regulations that have an impact on the digital economy within the sectors mentioned are
discussed under the relevant sector specific chapter.

Transportation (i.e. Uber and Haxi)
According to the sharing economy report, new transport services, such as Haxi and Uber,
have emerged in several towns in Norway. These services facilitate transport via digital
platforms, often by the way of an app. The NCA has focused on taxi-like services in this
note.8

2

Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges;
https://www.regjeringen.no/en/dokumenter/nou-2017-4/id2537495/
3
Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges; Chapter 1.2
4
Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1.2
5
Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1.2
6
Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1.2
7
Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1.2
8
There also exists ride-sharing services, where the driver and the passenger have a mutual transport need. See
Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, chapter 1.7
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Taxi services are regulated under the Professional Transport Act ("yrkestransportloven").9
Any party intending to operate passenger transport services by motor vehicle for reward must
have a licence to do so.10 Taxi licences are subject to a needs assessment in the respective
district. Thus, there are only as many licences as needed in order to meet the demand for
taxies in a given district. This provides the licence holders some protection against
competition in the market. On the other hand, licence holders have a duty to operate. The
purpose of the duty to operate is to ensure an adequate taxi service across the country. There
are also other requirements a license holder needs to satisfy such as not having any other
primary occupation, being professionally competent, being member of an approved taxi
dispatch centre etc. Taxi prices are subject to a maximum price regulation11 in certain districts
where there is considered to be a lack of competition.
The needs assessment of the number of taxi licences could in practice cause difficulties for
new drivers to enter the market. Conversely, taxi-like services offered via a digital transport
network platforms by drivers who do not hold a licence, may be in breach with the
regulations.12
With regard to competition, there are concerns that the current regulation incurs various
economic costs and constitutes a high barrier to entry for new market participants, thus
hampering the development and functioning of transport network undertakings and the
operation of taxi and taxi-like transport services.13 Furthermore, the maximum pricing system
has certain disadvantages and does not ensure effective price competition. In addition, there
exists asymmetry with regard to price information between the companies and the
consumers.14
In general, the sharing economy falls under the existing tax regime, and hence a taxi-like
service is subject to the existing regulation on income tax. However, taxis are subject to a
lower motor vehicle registration tax and annual motor vehicle tax than cars sold in the private
market15. The different tax treatment of taxis and other private vehicles is a competitive
disadvantage to persons who intend to use a private car for taxi-like services.16
With regard to the challenges observed in the area of transport services, the Sharing Economy
Committee proposed some changes to the sector specific regulation. The proposed changes
are intended to improve competition in the taxi market by reducing barriers to entry, and are
the following:
 That the current duty to hold a licence be repealed for persons who wish to operate or
provide taxi services for reward using an automobile. This will also entail repeal of the
system of needs assessment of the number of taxi licences and the duty to operate.
 Repeal of the duty for licence holders to have taxi transportation as their primary
occupation.
 Repeal of the duty to be a member of a taxi dispatch centre.
9

The Professional Transport Act; lov av 21. juni 2002 nr.45 om yrkestransport med motorvogn og fartøy
https://lovdata.no/dokument/NL/lov/2002-06-21-45
10
The Professional Transport Act Section 4
11
Regulation; forskrift 30. september 2010 nr. 1307 om takstberegning og maksimalpriser for løyvepliktig
drosjetransport («forskrift om takstberegning og maksimalpriser»). Source:
https://lovdata.no/dokument/SF/forskrift/2010-09-30-1307 (NO)
12
Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1.
Source: https://www.regjeringen.no/en/dokumenter/nou-2017-4/id2537495/
13
See Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1
14
Ibid.
15
This applies to cars with a petrol or diesel engine. Electric cars are entirely exempt from the motor vehicle
registration tax.
16
See Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1.
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 Repeal of maximum price regulation.
 That the requirement to hold a driver authorisation certificate should be retained.
 That rules should be introduced to ensure that information on services and prices are
registered and stored. These requirements should be designed in a technology-neutral way
so that, for example, GPS-based measurement and registration are accepted on an equal
basis with taximeters.
 Require that information on prices is made available to the consumers prior to booking a
service.
There have been industry concerns with regard to fundamental passenger safety requirements
if the licence requirements are liberalised under the present regulation, and the Committee has
also address these concerns in the report.
The report from the Sharing Economy Committee has been out on public consultation, and the
outcome is still awaited.17
The lack of clarity regarding the current regulations, have resulted in court proceedings.
A case to mention involved three persons that were fined for having provided passenger
transport for reward without a licence. The contact between the driver and the passenger took
place through the mobile app Haxi. Like the lower courts, the Supreme Court of Norway in its
decision 30 June 2016, concluded that the requirement of having a taxi operator licence
pursuant to section 4, subsection 1, second sentence of the Professional Transport Act - where
such passenger transport services are offered to “the general public at a public location” had not been met. The circumstances did not come under the wording of the law, and there
were no grounds for analogical interpretation. Any extension of the penalised requirement to
have a taxi operator licence had to be arranged through new legislation, cf. article 96 of the
Constitution and ECHR Article 7. The appeal against the Court of Appeal’s judgment, which
had also dismissed the appeal against the District Court’s acquittal, was dismissed.18

Accommodation (i.e. Airbnb)
Another development in the sharing economy is related to the facilitation of accommodation
services in private homes on online platforms. Airbnb, HomeAway, FlipKey, Roomorama,
9Flats, etc., are examples on online marketplaces and hospitality services, enabling people to
lease or rent short-term lodging including vacation rentals, apartment rentals, homestays, and
hostel and hotel rooms. The companies do not own any lodging, and receives percentage
service fees (commissions) from guests and/or hosts in conjunction with every booking.
AirBnB is the most used online market place for hospitality services in Norway. In this note,
the NCA has focused on private individuals renting out their homes or apartments.
In the USA and in some cities in Europe, restrictions on private short-term rentals have been
introduced. This has partly been done to secure supply in the ordinary rental market and to
overcome a growing housing shortage. In Norway, there is a large number of homeowners
and the Norwegian housing market have traditionally been subject to little housing policy
regulation.

17

https://www.regjeringen.no/no/dokumenter/horing---nou-2017-4-delingsokonomien---muligheter-ogutfordringer/id2537963/
18
Supreme Court HR-2016-1458-A, (case no. 2016/477), criminal case, appeal against judgment. Source:
https://www.domstol.no/no/Enkelt-domstol/-Norges-Hoyesterett/Avgjorelser/avgjorelser-2016/avdeling--straffesaker1/drosjeappen-haxi/ and https://www.domstol.no/en/Enkelt-domstol/-Norges-Hoyesterett/Summaryof-Recent-Supreme-Court-Decisions/summary-2016/
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There seem to be some uncertainty about which rules and regulations that apply to someone
who rents out a private home in Norway via platforms such as Airbnb, particularly when such
rental activity reaches a certain volume.
If private individuals who offers accommodation via Airbnb and similar platforms do not
register as commercial undertakings and follow the regulation that applies to such activities,
they will be competing with other market participants on unequal terms. Such regulations are
for instance regulations on fire safety and electrical systems. Furthermore, extensive shortterm rental of private apartments can touch upon legal issues relating to matters such as
neighbour relations, and the Planning and Building Act.19
The lack of clarity is also seen for instance in the area of taxation. Under the current tax
regulation, the principal rule is that income derived from renting out a private house is
taxable,20 although exemptions apply. The most significant exemption is that when more than
half of a home, based on the imputed rent value, is disposable to the owner, rental income
received from renting out the remaining part of the house is not taxable. If, on the other side,
the main parts or the house is rented out, the rental income is taxable if it exceeds NOK
20,000. Holiday house rental has a tax-free limit of NOK 10,000, provided that the holiday
house is also used by the owner for the remaining seasons of the year. Rental income from a
second house or apartment is taxed in full. If the rental activity mentioned above is of a
certain duration and scope, and is likely to produce a significant profit etc., it may exceed the
threshold for classification as commercial activity. That being the case, tax is charged at a
higher rate, and additional reporting duties apply.21
The current tax-exemptions for rental incomes that are outlined above, may act as enablers for
the development of new accommodation services. At the same time, it may mean that
different competition terms apply to private short-term rentals and other commercial
accommodation services. As mentioned earlier, profits on ordinary accommodation services
are taxed in full. The Sharing Economy Committee has pointed out that, in addition to scarce
reporting and control opportunities, it is particularly the scale of tax-free short-term rental of
private homes, which has the potential to skew competition. Furthermore, the favourable tax
rules may contribute to growth in short-term private home rentals over time.22
On the basis of some of the challenges mentioned above, the Sharing Economy Committee
has proposed that income from short-term rental of private homes is made taxable.23 Also in
cases where the owner only rents out parts of their homes.
The Sharing Economy Committee has solely proposed changes to the tax regulation and has
not proposed any specific changes to sector regulations.

Finance
In the finance sector, we have seen the emergence of new financial technology over the past
years. Financial technology (fintech) is often related to new technology and innovation that
aims to compete with traditional financial methods in the delivery of financial services. The
use of smartphones to enable mobile banking and investment services are examples of
technologies aiming to make financial services more accessible to the general public.
Financial technology companies consist of both startups and established financial and
technology companies aiming to replace or enhance the usage of financial services among
19

See Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1
24% in 2017
21
See Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1
22
See Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1
23
See Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1
20
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existing financial companies. Financial technology has been used to automize insurance,
trading and risk management.24
The NCA is aware of the ongoing regulatory developments within the EU in regard to the
financial sector and already adopted regulations, which will have an impact in Norway.
Norway is obligated by the EEA Agreement to implement certain EU regulations. An
example of an EU regulation that will have an impact on the digital economy, is the Directive
on payment services in the internal market (PSD II).
The EU adopted the payment service directive (PSD II) in November 2015. The aim of the
Directive is to provide foundation for the further development of a better integrated internal
market for electronic payments within the EU. The goal is to make the international payments
(within the EU) as easy, efficient and secure as payments within a single country. Further, it
seeks to open up payment markets to new entrants leading to more competition, greater choice
and better prices for consumers. It also provides the necessary legal platform for the Single
Euro Payments Area25.26
The directive seeks to improve the existing rules for electronic payments, and it takes into
account emerging and innovative payment services, such as internet and mobile payments.
Thereby the regulations are expected to ensure that existing and new providers of innovative
payment services can compete on equal terms, leading to greater efficiency, choice and
transparency of payment services, while strengthening consumers' trust in the payments
market.27
Another identified aim of the directive is to open up the EU payment market to companies
offering consumer- or business-oriented payment services based on access to information
about the payment account.
EU countries have to incorporate it into national law by 13 January 2018. As Norway is part
of the EEA agreement, and the directive being EEA relevant, the regulation is expected to
also make part of the EEA Agreement and furthermore be implemented in the Norwegian
legislation.

Real estate sale - advertising
For real estate sellers, access to advertising services is of significant importance. Real estate
advertising may be done on different media platforms, for instance by publishing advertising
in newspapers or on the Internet. Up until 2007, the NCA considered advertising in
newspapers to be the most important part of the Norwegian real estate advertising market:
Furthermore, at that time, the NCA did not consider advertising on the Internet as part of the
relevant market for advertising of real estate.28
The leading providers used to have a practice where certain professional players (real estate
agents, lawyers and occasionally contractors) were the only ones who could make use of their
advertising services. Hence, others, such as private parties or other professional players, were
denied to make use of the platforms of the leading providers of Internet advertising.
24

https://en.wikipedia.org/wiki/Financial_technology
http://ec.europa.eu/finance/payments/sepa/index_en.htm
26
http://eur-lex.europa.eu/legalcontent/EN/TXT/HTML/?uri=LEGISSUM:2404020302_1&from=EN&isLegissum=true
27
http://eur-lex.europa.eu/legalcontent/EN/TXT/HTML/?uri=LEGISSUM:2404020302_1&from=EN&isLegissum=true
28
The NCA letter 22. December 2003, cf. NCA case A2005-33.
25
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Up until 2007, the NCA had received several complaints on the excluding practice of the
providers of Internet advertising, but as advertising on the Internet was not considered to be a
relevant market, the Authority had no legal basis for demanding a change in practice. The
complainants were received from both private parties and other professional players.
The leading providers of advertising on the Internet (Finn.no and Zett.no) have become
increasingly important in the recent years. In the assessment of the Media Norge merger case
(2006 to 2009), the NCA found that advertising on the Internet had become a significant part
of the real estate advertising market and thus considered as part of the relevant market for
advertising of real estate.29
In 2008, the NCA received a request from the Norwegian Ministry of Government
Administration, Reform and Church Affairs to evaluate the need of a regulation that obliges
the providers of Internet advertising to allow everyone to advertise on their platforms.
The NCA concluded that there was a need for such regulation, and gave a draft to a regulation
that obligated providers of real estate advertising on the Internet to accept everyone on nondiscriminatory terms. The regulation was passed with legal basis in the Norwegian
Competition Act § 14.30
As Norwegian legislation allows real estate sales between private individuals (P2P sales), the
passing of the regulation implies a significant facilitation for the execution of such sales. Such
facilitation may have reduced transaction costs and made the market for advertising of real
estate more efficient.
When the NCA started working with the regulation, real estate agents expressed scepticism,
claiming that both buyers and sellers are running a greater risk when selling P2P. Even if the
regulation implied a significant facilitation for the execution of P2P sales, it did not change
the state of the law concerning the possibilities of such sales, as P2P sales were already
allowed.

E-commerce (i.e. online shopping)
For producers and retailers, online sales of consumer goods have become significant
important. According to Statistics Norway, 75 % of people in Norway aged between 16 and
79 have ordered goods or services online the last 12 months.
The Sharing Economy Committee has pointed out that in the context of online shopping,
consumer interests are protected, among other things, through the Consumer Purchases
Cancellation Act31 and the Marketing Control Act. These acts only apply if the seller is a
commercial party.32
For domestic sales through the Internet, the Consumer Purchases Cancellation Act § 21 (1)
provides the consumer with an unlimited right to cancel the purchase within 14 days, given
that the purchased item can be returned in unused condition. This implies an extension of the
rights consumers have when purchasing in brick and mortar shops. In such circumstances,
there are no cancellation rights. The extended cancellation right helps to facilitate online
shopping, which in turn is considered to contribute to increased competition, largely because
of increased price transparency and customer access.33
29

The NCA case 2006-1738.
Source;
https://www.regjeringen.no/globalassets/upload/FAD/Vedlegg/Konkurransepolitikk/Forskrift_boligannonserin
g.pdf. The Norwegian Competition Act: https://lovdata.no/pro/#document/NL/lov/2004-03-05-12/§14
31
https://lovdata.no/dokument/NL/lov/2014-06-20-27
32
See Official Norwegian Report (NOU) 2017: 4 Sharing Economy – Opportunities and challenges, Chapter 1
33
See Final report on the E-commerce Sector Inquiry (COM(2017) 229 final).
30
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Regarding international online shopping, the Consumer Purchases Cancellation Act does not
apply. This makes such shopping less attractive, compared to domestic purchases, as the
customer no longer has a 14 days possibility to cancel the purchase. In addition, international
purchases are subject to VAT requirements if the total purchase and shipping cost exceed
NOK 350 (EUR 37.70 pr. 31. August 2017). If the total cost exceeds NOK 350, an additional
25 % VAT must be paid on the total purchase price. Also, a service fee will be added by the
transportation provider.34
On one side, this additional cost makes international online purchases over NOK 350 less
attractive. On the other hand, the arrangement of not paying VAT on purchases under NOK
350 is pronounced as an exception from the starting point, where all imports are subject to
VAT requirements. The requirement thus ensures that Norwegian retailers, who pay VAT on
their imports, have the opportunity to compete with foreign retailers. At the same time, the
exception from VAT requirements on purchases under NOK 350 contributes to increased
competition for such purchases.
The VAT requirement has been subject to political discussion for a long time. Consumers
have been lobbying for an increased price limit, and at the same time, the retailers have been
lobbying for a decreased limit, even for a total removal of the exception. As the centre-right
political coalition came to power after the 2013 Norwegian parliament election, the limit was
increased from NOK 200 to 350. The Norwegian labour party want to completely remove the
VAT exemption. The maintenance of the VAT exemption thus depends on the Norwegian
parliament election results in September 2017.

34

Posten (Norway Post) add a service fee of NOK 153 (EUR 16,53) on purchases between NOK 350 and NOK
3000, and a fee of NOK 331 on purchases over NOK 3000.
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Portugal
Introduction
Many markets are increasingly becoming digital and this is often driven by online platforms
that include a number of activities (e.g. online advertising platforms, marketplaces, search
engines, application distribution platforms, communications services, payment systems,
platforms for the collaborative economy).
Online platforms are one of the key points to the EU Digital Single Market Strategy, being
described as “strong drivers of innovation” that “increase consumer choice, improve
efficiency and competitiveness of industry and can enhance civil participation in society”. 1
Although the developments in the digital markets have been a key driver of economic
growth 2, competition in these markets share distinctive characteristics such as network
effects that have been challenging existing policy and regulatory frameworks, including
competition policy.
Strong network effects yield markets more prone to high concentration. When these effects
are strong enough, markets may tip such that the leader’s market position is no longer
contestable in the foreseeable future. “Winner takes all” type of innovations, while often
stir markets and deliver new products and features for consumers, can also be an important
source of market power.
This type of market context calls for a vigilant eye from competition authorities. It also
strengthens the case for both cross border as well as interinstitutional collaboration.
Cross border cooperation, because these are global developments that pose important
opportunities for experience sharing. Interinstitutional cooperation, because competition
authorities, regulators and policy makers will benefit from a broad understanding and a
comprehensive debate of the challenges ahead.
The challenges for regulation of the new horizons that follow from the digital era are
sizeable. Regulations and legal frameworks may become obsolete in the face of these new
business models.
For instance, the emergence of new transport service procurement methods, namely
through electronic platforms (usually associated with mobile applications 3) has brought
important challenges, at an international level, as to the rules established for the sector.
But the digital economy brought innovations to a variety of markets, such as the housing
market and financial services.
2016 AdC Report on public passenger transport services by car hire

1

For more information see: https://ec.europa.eu/digital-single-market/en/policies/online-platforms

See OECD (2015) Key points
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Software designed to be installed in an electronic mobile device, such as a smartphone, which may
be installed by the application developer or the user itself and, in the latter case, against payment or
free of charge.
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The AdC acknowledged it was crucial to bring the competition perspective into the social
debate around apps for passenger transport.
The AdC reviewed the regulatory and legal framework on taxi services, its implications for
competition and its ability to encompass the market developments, in the face of newly
emerging business models. In July 2016, the AdC launched a public consultation to its
interim findings. Interested stakeholders, including the sectorial regulator (Autoridade da
Mobilidade e dos Transportes) and taxi associations, expressed their views.
After a thorough consideration of the comments put forward in the public consultation, in
December 2016, the AdC published the Report on Competition and Regulation of Public
Passenger Transport Services by Car Hire. 4 The report states the view of the AdC
regarding the impact on competition of the Portuguese regulatory framework of occasional
for-hire passenger services with driver. The document develops a competition impact
assessment of the legal provisions and regulations applicable to taxi services, so as to
identify and assess potential restrictions to competition.
This advocacy initiative followed a number of developments regarding the provision of
public passenger transport services by car hire. Uber began operating in Lisbon in July
2014, in Porto in December 2014 and in the Algarve in June 2016. Following the entry of
Uber in Portugal, ANTRAL (Portuguese Professional Taxi Association) submitted an
injunction to the District Court of Lisbon. On the 24th of April, 2015, the District Court of
Lisbon ordered Uber to cease the provision of platform-based for-hire passenger services
in Portugal. 5 In June 2016, the Portuguese Court of Appeal partially upheld Uber’s appeal.
The AdC has also contributed to a legislative initiative applicable to the sector. In October
2016, the AdC issued an opinion on the draft legislation on mobility platforms and TVDEs
(Transporte em Veículo Descaracterizado a partir de plataforma Eletrónica). This draft
legislation was approved in December 2016 by the Ministry Council. It was then submitted
to the Portuguese Parliament for a new appreciation in March 2017, and a final version is
yet to be published.
Passenger transport services by car hire in Portugal
In Portugal, occasional for-hire passenger services with driver is an activity that falls within
the scope of the Road Transport System Act, approved by Law no. 10/90 of 17 March. The
Road Transport System Act stipulates a free entry regime for private transport and a
licensing regime for public transport, subject to technical and identification requirements.
The AdC report found the provision of taxi services in Portugal to be an activity subject to
intense regulation, that may restrain competition among service providers and have
negative effects on consumer welfare.

Autoridade da Concorrência, “Report on Competition and Regulation of Public Passenger
Transport Services by Car Hire”, December 2016, available at

4

http://www.concorrencia.pt/vEN/Estudos_e_Publicacoes/Estudos_Economicos/Other/Documents/
2016%20-%20Study%20on%20Public%20Passenger%20Services%20by%20Car%20Hire%20%20Dec%202016_vf.pdf
See, respectively, decision of 24 April 2015 of the First Civil Chamber of the District Court of
Lisbon in case no. 7730/150T8LSB (injunction) which determines the application of such interim
measures, and decision of 25 June 2015 by the same court which maintains these previously adopted
interim measures and dismisses the defendant's opposition.

5
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Although the need to address market failures and other public policy objectives may justify
the need for some degree of regulation for these services, excessive regulation of market
access, prices and quality limits the capacity of new market players to access the market as
well as the ability of those already in the market to compete on the price/quality pair.
The AdC found quantitative restrictions to the provision of taxi services to be one of the
most intrusive regulatory measures, with the strongest impact on competition. Indeed, this
type of regulatory instrument finds, in general, little support in the economic literature.
On matters of price regulation, the AdC report found the regulatory provisions regarding
tariffs to eliminate price as a dimension of competition and reduce taxi drivers' incentives
to compete in prices and quality. Even though the identified market failures may justify
some form of less intrusive regulatory intervention, the AdC considered that setting the
administrative pricing regime applicable in Portugal is excessive and may lead to welfare
losses.
Regarding regulatory quality requirements, the report finds that, while regulatory
provisions may be needed to ensure minimum safety and quality of service in face of
information asymmetries, they can also disproportionately reduce the scope for service
differentiation.
The AdC concluded that the emergence of transport services based on electronic platforms
exacerbated the implications for competition of a restrictive regulatory model for taxi
services. The market developments and new business models have further highlighted the
need for a modern regulatory framework for the sector.
Furthermore, the AdC concluded that the market failures usually associated to taxi services,
namely transaction costs and information asymmetries, could be eased by the features of
the new business models and their reputation mechanisms. Thus, the market evolved, with
implications for market failure analysis as well as for the adequacy of regulatory provisions,
thereby strengthening the need for revisiting the current regulatory framework.
AdC key recommendations
Overall, the AdC recommended a review of the regulatory framework to promote a level
playing field for different service providers.
In particular, the AdC defended the removal of quantitative restrictions on entry. The AdC
has also argued for the reduction of certification and licensing requirements to the
minimum required to address market failures and ensure that important policy objectives
are observed (e.g., consumer safety and protection), thus avoiding unnecessary regulatory
measures that discriminate between service providers and services segments.
On matters of prices, the AdC recommended that the regulatory review evolves towards
price liberalization, by allowing for greater freedom to service providers in determining
prices, thus encouraging competition among service providers and easing the market
equilibrium between supply and demand. Should consumer protection demand an
intervention on prices of segments where there are still market failures to be tackled, the
AdC argued that such intervention should not extend beyond the extent required to
accomplish the underlying policy goal, in order to reduce distortions to competition among
the different service providers.
The regulatory review recommended by the AdC should provide incentives for competition
in both quality and price. As such, the AdC recommended the removal of unnecessary and

92

unequal service quality requirements, and avoid the artificial over-standardisation of supply
that thwarts competition in dimensions other than prices.
The AdC acknowledged that, while desirable, it may not be possible to encompass different
service providers in only one segment. This may follow from the need for regulation in
segments such street hailing and taxi ranks (as opposed to the segment of pre-booked
services) or from the existence of a taxi segment with a public service status as a result of
other public policy objectives. Nonetheless, regulatory intervention should not go beyond
the minimum extent needed to address the identified market failures or the underlying
policy objectives and should minimise distortions to competition among the different
service providers.
As an overarching principle, the AdC took the stance that this regulatory review should not
favour one business model or market segment over another, in order to create a level
playing field among service providers, thus improving competition and consumer welfare.
Challenges of digital economy for regulation for the financial sector
In the Financial sector, innovative business models create idiosyncrasies between the pace
of market developments and regulatory provisions. In Portugal, the entrance of companies
such as TransferWise is stirring the debate on digital banking and financial technology
(FinTech), and the challenges they pose for the regulation in sector.
Financial innovation has introduced important changes in banks’ activities and has stressed
the relevance for international and national sectoral regulators to assess the regulatory
framework.
The European Commission is seeking to further develop its approach in this regard. With
this aim, from 23 March 2017 to 22 June 2017, the European Commission launched a public
consultation entitled "FinTech: a more competitive and innovative European financial
sector".
More recently, in 4 August 2017, the European Banking Authority (EBA) published a
discussion paper on its approach to FinTech, including a public consultation on EBA’s EUwide FinTech mapping exercise and its proposals for future work on FinTech. 6

European Banking Authority, “Discussion Paper on the EBA’s approach to financial technology
(FinTech)”, 4 August 2017, EBA/DP/2017/02 available at

6

https://www.eba.europa.eu/documents/10180/1919160/EBA+Discussion+Paper+on+Fintech+%28
EBA-DP-2017-02%29.pdf
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Russian Federation
The FAS Russia seeks to develop new approaches in legal regulation that would greatly
assist in adaptation of the antimonopoly legislation and enforcement practice to the rapidly
developing digital economy and would eliminate negative effects for competition’s
condition in various commodity markets.
The FAS Russia considers that one of the problems that should be solved is the absence of
definition and legal framework of aggregator’s activity, which could lead to the insufficient
uniformity of approaches in sectoral regulation.
The Russian law on amendments to the Law on Protection of Consumer Rights was drafted
and adopted on first reading (regarding strengthening of consumer rights’ protection related
to buying goods through the Internet). This law stipulates that an aggregator is an
information intermediary that enters into refundable relations with consumers, but does not
make goods’ purchase and sales transactions (refundable provision of services).
We consider that it is necessary to implement the general definition of aggregator in the
Federal Law of 27 July 2006 No. 149-FZ “On Information, Information Technologies and
Protection of Information” (hereafter – the Federal Law No. 149-FZ).
On May 1, 2017, the amendments to the Federal Law No. 149-FZ entered into force in the
Russian Federation. In Russia, there is a regulatory environment for audio-visual services
such as online cinemas and other network resources that provide digital distribution of
video content. The results of the proposed format of regulation can be assessed only at the
end of 2017.
Furthermore, with a view to improving electronic interaction, there are issues with
provision of definitions related to electronic interaction, use of electronic signature,
creation of common trust space both on national and international levels.
On July 29, 2017, amendments to a number of legislative acts of the Russian Federation
were adopted and will enter into force on January 1, 2018, with regard to issues of
application of information technologies in the sphere of health care (the Law on
telemedicine). These amendments stipulate the legal status of application of telemedicine
technologies and possibility of electronic exchange of telemedicine documents, accepting
its de jure applicability.
With a view to development of the digital economy, it is necessary to draft amendments to
the Federal Law of July 26, 2006 No. 135-FZ “On Protection of Competition” that will
help to ensure equal conditions, remove administrative barriers and discriminatory access
to goods and services with a use of the Internet that are being produced or realized in the
territory of the Russian Federation.
To create equal conditions for organizations ensuring exchange of electronic documents, it
is necessary to create a single and interrelated environment of electronic documents’
exchange. Documents should be shared not through local closed networks, but through the
whole interrelated communication network of the Russian Federation.
The FAS Russia made a proposal to draft regulatory legal acts that will introduce a
mechanism of electronic documents’ recognition (including time, validity, reproduction),
including by electronic signing, as well as acts that introduce the order of creation,
cataloguing, insurance of access to electronic documents; storage, indication, search,
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creation of cross-links between electronic documents; reproduction, visualization, format
of electronic documents’ introduction; modification, correction, destruction of electronic
documents; copying, reserving, replication, issuance of duplicates.
Furthermore, the FAS Russia created its own digital tool for cartel detection – a multipleparameter system for identification and proving bid rigging (hereafter – the System)
The System is based on a certain algorithm of searching for bid rigging evidence by
specially selected indicators or combinations of indicators that can show high probability
of a cartel in the course of a tendering procedure.
Its functioning is possible only if it is connected to the Single Electronic Tender System
related to 6 electronic trading platforms which exists in Russian Federation.
The System has been approbated by the FAS Russia in the federal state autonomous
organization "FAS Russia Center for Education and Methodics" (hereafter –the Center) in
Kazan within the framework of the upgrade training course “Detecting and Sanctioning
Anticompetitive Agreements” (2016). The System is currently being successfully used.
The developed System allows one trained expert to detect signs of a cartel within one day
and collect all necessary evidence within one month. The possibility of operative cartel
detection and evidence collection allows to significantly reduce limitation periods for
consideration of cases on violation of the antimonopoly legislation and to increase the
effectiveness of antimonopoly bodies in combating bid rigging.
Based on various parameters (sets of parameters), the developed toolkit of the System
allows to detect and collect empirical evidence of unlawful cartel activity.
The FAS Russia is currently investigating the broad use of price algorithms in retail markets
(for example, the market of smartphones) if and when it can potentially lead to violation of
the antimonopoly legislation (prohibition of conducting and implementing anticompetitive
agreements and unlawful coordination of economic activity), The FAS Russia is currently
taking measures to change the relevant legal regulation.
Particularly, the FAS Russia found that several business entities (resellers that use retail
facilities (offline) or do not use retail facilities (online) and vendors) use price algorithms
with a view to retail cost determination or control over retail prices for goods of a certain
brand.
The FAS Russia revealed that variants of price algorithms’ use depends both on needs of
users and functionality of the selected product. Some functions of such products are
provided below.
1. collection and / or analysis of information on the prices of competitors, on product
range and other information;
2. automated calculation of prices and / or automated price-setting based on the data
uploaded by user and / or collected by the progr;
3. collection and / or analysis of information on the prices of competitors, product
range and other information and automated price-setting and / or automated pricesetting based on the data collected via software products;
4. collection and / or analysis of information on the prices of resellers set for specific
brand products, automatic comparison of retail prices with recommended /
minimum prices (in contrast to the above, these software products are used by
vendors for controlling retail prices for brand products of resellers).
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Price algorithms that collect information about retail prices of resellers for goods of a
certain brand, their comparison with recommended/minimum prices of vendors, as well as
the sending of notifications to offenders are being considered by the FAS Russia as a tool
for unlawful coordination of economic activity of resellers that leads to competition’s
elimination. Beside that, price algorithms without function of control over recommended /
minimum prices can be considered as a tool for coordination of economic activity if a
vendor uses it for control over resellers’ prices for goods of the brand.
At the same time, the current antimonopoly legislation does not stipulate responsibility of
price algorithms’ developers that potentially have a possibility of unlawful activity, as well
as of persons that use price algorithms to create reports on prices in the market, which are
used by a coordinator to establish control over prices and fix them on a certain level.
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Spain
In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
With the emergence of the sharing economy, markets are undergoing a series of
unstoppable technological, economic and socio-cultural changes that have enabled the
entry and expansion of numerous sharing platforms. The emergence of these new online
models for providing services is a source of innovation with a significant effect on markets.
Changes in the market, still incipient in Spain and to some extent unpredictable in their
evolution due to their innovative nature, must be accompanied by a review of regulation to
make sure that regulatory framework does not impede innovation. This review must be
performed in accordance with the principles of efficient economic regulation. That is, the
regulation would only be justified if it were needed (i.e. maintains a causal link and is aimed
at mitigating a market failure that endangers an overriding reason relating to the public
interest), is appropriate (i.e. there is no alternative measure that generates fewer distortions
in the market) and is non-discriminatory.
In Spain, among the many sectors in which the sharing economy has emerged, tourist
accommodation and transport stand out as they have received more investment.
In the tourist accommodation sector, there have been a number of sharing platforms
competing with each other, facilitating the provision of short-term accommodation in
complete homes or rooms in the market.
In the last years many regional and local regulations that impose restrictions on access and
unjustified problems for the tourist accommodation market have appeared, with negative
effects on competition and economic welfare. Barriers to effective competition generated
by this legislation have been hindering innovation and reducing the dynamism of the
market.
In the transport sector, there are new models offering both intercity and urban transportation
solutions. These new services have been developed in a context where regulations of the
taxi and chauffeured car rental markets have major unjustified restrictions on entry and
practise of the activity in the market.
In addition to the above mentioned markets, the CNMC has identified a number of markets
where the digital economy is having a major impact and where regulation should be
assessed in order to determine whether it could be hampering or slowing down the
development of these markets in Spain. Specifically, among other markets the CNMC
believes that the following should be analyzed: the financial market; the markets for
professional services, given the existence of reputational mechanisms that could partially
solve the problem of asymmetric information, and the online sales, which are having a
major impact for households.
In all above markets, the CNMC believes that the solution is not to punish innovation by
rolling old regulatory regimes onto new technologies and sectors. A better alternative is to
apply the principles of efficient economic regulation, with necessary and proportionate
regulation, not harming consumers by “regulating up” to achieve an ill-defined parity.
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How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
Disruptive features of the sharing economy cause various challenges for Public
Administrations in terms of regulation and competition. The fundamental challenge is to
respond by adapting existing regulations to these new economic models in which
innovation and consumer empowerment seem to be inherent features, in order to boost
competition and increase welfare.
The CNMC identified these sectors and their challenges mainly via advocacy efforts. Many
of these sectors and challenges were identified by the Advocacy Department of the CNMC,
although a number of them were also identified thanks to industry and consumer
complaints. Since 2015, the competition Advocacy Department of the CNMC has
conducted a number of efforts in the digital economy arena using all the regulatory and
competition tools it had at hand. The main efforts are the following:
1. Market Study
In March 2016, the Spanish Commission for Markets and Competition (hereinafter CNMC)
published the preliminary findings of a Study on the New Models for Service Delivery
and on Sharing Economy. It also launched a public consultation on the preliminary
conclusions and recommendations of the study, with the objective to allow the experts and
the public opinion to contribute to the study during the public consultation.
In its analysis, the CNMC identified the existence of advantages; among others, higher
supply and product differentiation, as well as more efficient prices, quality and innovation.
Nevertheless, a number of unnecessary and/or disproportionate restrictions on competition
were found in sectorial and horizontal regulations, in particular, in the markets for transport
and tourist accommodation. These restrictions impeded the users to fully benefit from the
potential benefits that would be derived from the new entries in the market.
Link: http://goo.gl/qE92Tz
2. Regulatory Reports and Active Legal Capacity
Under Article 5.4 of Law 3/2013 of 4 June 2013, of creation of the CNMC, and Under
Article 27 of Law 20/2013 of 9 December 2013 guaranteeing the single market, the CNMC
possesses two active legal capacity instruments.
In this sense, the CNMC has recently challenged a number of regulations related to the
sharing economy (all included below). In addition, the CNMC has published several reports
on draft regulation, as well as economic reports, concerning peer-to-peer accommodation
and peer-to-peer transportation markets (also included below).
Peer-to-peer accommodation
The CNMC challenged the Decree on vacation rentals in the Region of Madrid.
According to the Decree, the vacation rentals could not be contracted for less than 5 days,
which limited effective competition in the market with no justification on general interest
grounds.
The Superior Court of Justice of Madrid has upheld CNMC’s request, supporting in so
doing the sharing economy and endorsing CNMC’s recent competence.
Link: https://www.cnmc.es/expedientes/la052014
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The CNMC challenged at court a Decree on vacation rentals in the Canary Islands.
According to the CNMC, the Decree of the Canary Islands Government limits competition,
favors incumbent operators and includes restrictions on competition that are not justified
from the standpoint of the general interest.
The Superior Court of Justice of the Canary Islands has also recently upheld the CNMC’s
claim by endorsing the CNMC’s main arguments of its lawsuit. It is expected that both this
ruling, and the Madrid ruling, will serve as a solid precedent for any future similar cases
and for those currently under review.
Link: https://www.cnmc.es/expedientes/la032015
In addition, the CNMC also issued an economic report on the challenged Decree on
vacation rentals in the Canary Islands.
The objective was to assess the economic effects of such regulation, which virtually
excluded all rentals located in touristic areas, as well as of the justifications to the identified
restrictions to competition.
Link: https://www.cnmc.es/expedientes/la032015
The CNMC published a report on the Draft Regulation on vacation rentals in the
Region of Aragon. The Draft Regulation contained provisions, such as technical
restrictions and authorization regimes that limited both the entrance of new comers and the
level effective competition in the market.
Link: https://www.cnmc.es/expedientes/ipncnmc00715
Peer-to-peer transportation
The CNMC published two reports on private hire vehicle regulation.
The reports analyzed the implications of two draft regulations from an effective
competition and an efficient economic regulation point of view. The reports considered that
restrictions enforced at the taxi sector should not be imposed to private hire vehicles.
Link:
https://www.cnmc.es/expedientes/ipncnmc01315
https://www.cnmc.es/expedientes/ipncnmc01215
The CNMC required the Municipalities of Córdoba and Málaga to eliminate or modify
some provision included in the taxi regulation.
The taxi regulations included provisions that restricted effective competition in the market
and harmed consumers, as they impeded new entrants to enter the market and reduced the
incentives of the established market operators to compete with the new models of the
sharing economy.
Links:
https://www.cnmc.es/expedientes/la022015
https://www.cnmc.es/expedientes/la012015
Also regarding the above mentioned issues in Málaga and Córdoba, the CNMC issued two
economic reports on the quantitative limitations and the restrictions to price
competition present in Málaga and Córdoba. These reports estimate the consumer
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welfare loss caused by the monopoly in the provision of taxi services in the cities of Málaga
and Córdoba.
Links:
https://www.cnmc.es/expedientes/la022015
https://www.cnmc.es/expedientes/la012015
The CNMC has challenged at court several national private hire regulations which
substantially hinder competition.
The Economic Report issued by the CNMC for this jurisdictional challenge provides an
economic analysis of these restrictions and quantifies its cost in terms of consumer welfare
loss: a minimum of 324.3 million euros per year in the Spanish economy. Link to the
Economic Report:
https://www.cnmc.es/expedientes/um08515
The CNMC has challenged at court a Regional Degree on the apps to book taxis
through mobiles and other devices.
The Economic Report issued in June 2017 estimates a loss of consumer welfare of 61,4 M
Euros per year in the city of Barcelona due to the restrictions to competition included in
the Catalonian Decree. In addition, and according to the economic analysis conducted, the
identified restrictions have originated a surcharge of 12,3% in prices.
Link to the Economic Report:
https://www.cnmc.es/node/363327
Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
In general terms, Public Administrations have found themselves with an opportunity to take
advantage of the development of the digital economy to re-evaluate the existing regulation
and its alignment with the promotion of competition and the general interest.
However, most Public Administrations in Spain, instead of taking advantage of a more
flexible regulatory approach, are opting for a restrictive approach to the collaborative
economy, with legislative innovations that try to shield the traditional market operators. In
fact, in Spain, most of the policy initiatives towards the digital economy have followed the
wrong path, i.e. have limited the digital economy development by restricting the freedom
of establishment or introducing obstacles to effective competition. In this sense, regional
and local administrations are passing restrictive laws, aimed at creating new access barriers
in some sectors (primarily tourism and transportation) by harming these new business
models (implicitly benefiting traditional incumbents) through discretionary requirements
which are neither necessary nor proportionate (they do not respond to a legitimate goal,
like a market failure or an overriding requirement of general interest).
The CNMC, apart from raising these issues in its ‘Preliminary conclusions on the new
business models and the sharing economy’, has also challenged some restrictive regulations
in courts. This is the case, for instance, of the jurisdictional challenges of several national
private hire regulations; the apps to book taxis through mobiles and other devices, or the
regulation on vacation rentals in the Canary Islands and Madrid (see more information
above in question 2 and in the response to question 4).
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In addition, the CNMC has launched two public consultations on the models for service
delivery and on sharing economy. In particular, in 2015, and in the framework of the
sharing economy study, CNMC launched a preliminary public consultation on the impact
and the regulation of the sharing economy, with a particular focus on the markets for
passenger road transport and tourist accommodation. Based on the contributions from the
public consultation, as well as on the interviews conducted by the CNMC with the main
agents of the sector, the CNMC reached a number of preliminary conclusions and
recommendations, which were made public in a second public consultation, launched in
March 2016.
Also, the Regional Government of Catalonia launched a Public Consultation on sharing
economy that finished last April 30th, 2017. The main objective of this Public Consultation
was to gather the citizens’ opinion on the new models of sharing economy and to take into
consideration this opinion when designing public policies. The focus of the consultation
was on the main characteristics of the sharing economy and the role of prosumer.
Additionally, the Ministry of Energy, Tourism and Digital Agenda (MINETAD), entrusted
with the promotion and development of the digital economy in Spain, has launched a Public
Consultation to gather information about all the agents involved in the digital market and
to identify the main challenges and the adequate instruments to foster the development of
the Ministry’s new strategy on digital economy. Stakeholders are currently responding to
the Public Consultation which will finish next September 30th, 2017.
Could you provide examples of regulations that were changed or removed? Please include
the relevant legal references to the specific pieces of legislation or regulation, if possible.
The current Spanish Act on Competition grants the CNMC and the regional competition
authorities, as part of their advocacy toolkit, the capacity to challenge before the Courts
any act produced by a Public Administration and any general regulation subordinate to Law
from which obstacles to the maintenance of effective competition in the market are derived
from. The CNMC has locus standi to challenge before national Courts uncompetitive
administrative acts and regulations from which obstacles to the maintenance of effective
competition in the market are derived from,. This represents an advanced command that
not many jurisdictions enjoy but that has dynamically proved to be highly effective in the
advocacy fight for a more competitive and efficient economic regulation.
The CNMC is granted such power in relation to its role as competition promoter and
preserver and represents a unique mechanism which has been used in a number of
occasions. Up to date, in both of these instances affecting the digital economy, the Courts
upheld the CNMC’s request. As a result, two restrictive regulations on vacations rentals
were changed in the Region of Madrid and in the Canary Islands.
In particular, CNMC challenged a regional regulation that imposed a number of minimum
nights of stay in tourist accommodation establishments other than hotels in the Region of
Madrid, and a regional regulation in the Canary Islands that virtually excluded all rentals
located in touristic areas. The Superior Courts of both regions upheld CNMC’s request,
supporting in so doing the sharing economy and endorsing CNMC’s recent competence.
The Madrid case:
•

Exercising its powers on October 2014, the CNMC formulated a prior request
on the Decree 79/2015, of 10 of July, regulating tourist accommodation and
tourist apartments in Madrid, as it could hinder competition.
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•

After a very intense dialogue with the regional government of Madrid, an
appeal was placed before the Superior Court of Justice of Madrid against article
17.3 of the above mentioned Decree that impeded any tourist apartment to be
rented for less than 5 days.

•

The Superior Court of Justice of Madrid accepted the CNMC’s arguments on
31st of May, 2016 1. That ruling is of special relevance because it is the first one
to be pronounced on the effects on competition of newly approved regional
regulations on tourist accommodation. The ruling fully estimated the CNMC’s
appeal and declares article 17.3 2 of the mentioned Decree void.

Some of the arguments on which the Sentence was based are the following:
•

According to both national 3 and EU legislation –the Services Directive 4- Public
Authorities may not impose restrictions to market operators’ activities unless
justified.

•

The only possible justification that may be used to incur in such restrictions is
an overriding reason relating to the public interest (as defined by the EU Courts)
and such justification shall nonetheless be expressed in the restrictive norm.

•

The restrictive measure shall additionally be aimed at protecting the alleged
general interest objective and shall be adequate to that purpose, having a real
impact on the protected legal interest.

•

At the same time, such protected aim should not be attainable through less
restrictive measures.

In sum, the Sentence concludes that, for a competition restriction to be in line with the
current legal framework, it shall be justified under an overriding reason relating to the
public interest and shall respect the principles of necessity, proportionality and minimum
distortion of competition. At the same time, the Superior Court determines the total
disconnection of the challenged article with the only valid alleged objectives (consumer
protection and fighting tax avoidance), together with the impossibility of such restriction
(a minimum stay of 5 days) to reach them and thereby overrides the challenged article.
Thus the decision of Madrid’s Superior Court is a valuable legal precedent and it is
expected that it will help to set the configuration of the main features of the sharing
economy in the tourist accommodation sector. Collaterally it strengthens the locus standi
granted to the Spanish National Authority for Markets and Competition.

The complete judicial decision can be read at the Spanish Judiciary data base: Sentencia 291/2016,
de la Sala de lo Contencioso del TSJ Madrid, de 31 de mayo de 2016.
1

Text with the original articles, especially article 17.3:

2

http://www.madrid.org/wleg_pub/secure/normativas/contenidoNormativa.jsf?opcion=VerHtml&n
mnorma=8631&cdestado=P#no-back-button
Act 17/2009, of 23rd November, Act 25/2009, f 22nd December, and Act 20/2013, of 9th
December.
3

The EU’s services directive: Directive 2006/123/EC of the European Parliament and of the Council
of 12 December 2006 on services in the internal market.
4
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The Canary Islands case:
The Decree 113/2015 of the Canary Islands, published on 28 May 2015, introduced a new
regulation in the tourist accommodation sector. The CNMC considered that the Decree
introduced numerous obstacles to the development of effective competition in the market
to the detriment of the consumers’ welfare. Among the identified obstacles, the most
important was the fact that the Decree prevented tourist apartments to be established in
tourist areas. In addition, prohibited to rent rooms separately, demanded a statement of
responsibility and an accommodation registry.
The CNMC requested the Government of the Canary Islands to delete or amend the relevant
articles that restricted competition, with no success. In November 2015 the CNMC filed a
complaint before the Supreme Court of the Canary Islands, requesting the annulment of the
identified legal provisions.
Last April 2017, the Supreme Court ruled on the matter and estimated the main claims of
the CNMC, annulling by sentence the following precepts:
•

It eliminates the prohibition of tourist apartments in tourist areas. The
prohibition infringes the freedom of business and the only explanation the Court
finds, in line with the CNMC's analysis, is to favor the traditional tour operators
that are mostly located in these areas.

•

Allows for room rent separately, and thus cancels the provision that prohibited
it.

•

Removes the obligation to register in a Registry prior to the start of the activity.
The Decree did not allow the start of the accommodation activity until a
responsible declaration was submitted, and the accommodation was registered
in the Registry.

As in the case of the Madrid, this decision is another important legal precedent that will
help to shape of the main features of the sharing economy in the tourist accommodation
sector and will strengthen the locus standi granted to the CNMC.
Galicia and Castilla y León Cases
In addition to the above mentioned cases, there are two opened procedures in Spain, one
concerning the region of Galicia and the other the region of Castilla y León. In both cases,
the CNMC, after requesting the regional governments to amend a number of legal
provisions included in their regulations that restricted competition in the tourist
accommodation market, filed a complaint against the Supreme Courts of both regions.
In the case of Castilla y León, the Decree 3/2017, of February 16th, regulating tourist
accommodation and tourist apartments in this region, includes a number of provisions that
restricts effective competition in the market, inter alia:
•

Inclusion, on an indicative basis, of prices in catalogs, directories, or guides,
which facilitates collusion operators. It can also mean that the regional
government can make price recommendations, against competition and the
efficiency of the system.

•

A number of unjustified technical requirements and minimum services
required. For instance, it is required that the tourist apartment has 24 hours
telephone assistance.
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•

Prohibition of renting rooms.

The Decree is only applicable to stays below two months and that the total number of stays
per accommodation in a calendar year exceeds a month of duration. As regards Galicia,
the Decree 12/2017 includes legal provisions that restrict competition both for tourist
apartments that can be independently rented and for buildings that are entirely intended for
tourist accommodation.
With regard to tourist apartments:
•

Prohibits renting rooms and limits the period of accommodation to three
months.

•

It subordinates the access to the activity to a regime of responsible declaration
with characteristics more typical of an administrative authorization.

•

Also presents an exaggerated number of technical requirements and minimum
required services.

In relation to housing for tourism use:
•

It allows municipalities to limit the number of houses - or even prohibit them in certain buildings or urban areas.

•

Prohibits renting rooms.

•

It establishes a differentiated legal for stays less than 30 days or when rented at
least twice a year.

•

Again access to the activity is granted after a responsible declaration has been
submitted. Also excessive additional charges exist to access the activity.

•

Finally, it includes an overstated number of technical requirements and
minimum required services.

Both cases are still on-going, i.e. there is no ruling on these issues.
Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
As far as Spain is concerned, specifically focus on the private sector there were no novel
regulations introduced with the objective of facilitating the development of digital products
and services. This may be a little tongue in cheek, but with the unintended exception of
restrictive commercial opening regulations, which have the economic consequence of
making e-commerce comparatively more attractive. As explained above, the contrary had
happened: a number of regulations were introduced to limit the development of the sharing
economy and other kind of new models of online platforms (UBER-style). Most of these
regulations have been identified and/or challenged by the CNMC. In some instances, and
due to the CNMC intervention, the restrictive regulation has been modified or removed by
Court.
On the public sector, the development of digital products and services (both public and
private) could be facilitated with the new national regulation on the re-use of public sector
information as part of the European Action Plan on this area. The CNMC informed the
draft regulation from an efficient economic regulation point of view:
Link: https://www.cnmc.es/sites/default/files/606725.pdf
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Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
The CNMC is not aware of restrictive or enabling regulations on the demand side that could
limit consumer protection in online sales.
However, the CNMC, in its study on the new models for service delivery and on sharing
Economy, has identified on a preliminary basis consumer concerns regarding fraud and
lack of consumer protection in online sales via collaborative platforms.
According to the study, reputation systems built by sharing economy platforms both offer
users a form of consumer protection and generate relevant information to the platform itself
and its users through user reviews and ratings. It is advisable for consumer and user
associations to use these systems for a more efficient detection of fraud and lack of
consumer protection, so that potential harmful situations could be addressed by the
platform through additional confidence-building mechanisms (guarantees, etc.) or by the
competent regulatory authorities, if intervention is required.
Reputation is only one mechanism for solving the problem of trust. There are other
traditional mechanisms that still help reducing the problem of asymmetric information in
sharing economy platforms, protecting participants, and promoting informed choices.
These include reciprocity in long-term relationships, self-regulatory mechanisms, such as
voluntary industry certifications, independent rating agencies, individual firm
commitments, and guarantees, just to name a few.
Nowadays, internet platforms can provide additional trust mechanisms instead or in
combination with peer-to-peer reputation systems: with a centralized platform connecting
buyers and sellers, the platform can offer the guarantee, thus lowering the potential risk for
consumers. Centralized platforms also use vetting and screening mechanisms to block
questionable users, which increases its credibility. Finally, centralized platforms acting as
a payment clearing systems are one of the oldest mechanisms used to facilitate transactions;
by verifying the payment neither party has to worry about fraudulent checks, among other
types of fraud.
In addition to barriers arising from sector-specific regulation, have you come across any
horizontal barriers or enablers? If so, please provide answers to the questions above in
relation to these horizontal regulations.
In Spain, a process of systematic review of the existing horizontal regulations in the
markets in which disruptive innovations are increasingly being detected has not yet been
completed.
Public Administrations are applying existing regulations in a generally automatic way. The
CNMC is of the opinion that the regulatory response to the new models of the sharing
economy should be based solely on general interest, not on routine, alleged acquired rights
or the particular interest of certain groups of economic operators, established operators or
new entrants. In this regard, regulatory changes taking place in other countries may serve
as natural experiments and an overview of good and bad practices.
In addition, the CNMC recommends that the Public Administrations adopt a horizontal
regulatory framework consistent with the principles of efficient economic regulation when
its need is justified.
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This regulatory review should be in particular performed in terms of taxation and social
contributions, where horizontal regulations must be adapted to digitisation, facilitate
compliance, prevent discrimination between individuals and legal entities and avoid setting
an administrative barrier to entry in the market.
Furthermore, the CNMC recommends avoiding that the complexity of the system
(administrative procedures, requirements, etc.) generates excessive administrative costs or
acts as a barrier to market entry for the fulfilment of such obligations whose uneven
compliance may cause competitive distortions and losses in the markets. Public
administrations involved in the management of these obligations must promote transparent
and non-discriminatory policy framework for sharing platforms to enable systems of
information exchange which would facilitate the application of these horizontal
regulations, while reducing any risk of breach of anti-trust regulations.
Since digital developments sometimes disrupt existing activities often characterized by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
No formal request for protection has been submitted to the CNMC by any market operator.
Nevertheless it should be noted that the CNMC has received complaints from different
existing market players, as well as meeting requests in order to discuss the impact of the
digital economy on the traditional markets. The information submitted to the CNMC or
exchanged during bilateral meetings with operators is confidential.
However, market operators, via sectorial associations, have formally filed complaints to
Spanish national courts against two of the main transport platforms in Spain: BlaBlaCar
and Uber.
As regards BlaBlaCar, on 2nd February 2017, Mercantile Court nº 2 of Madrid handed
down a judgement regarding the judicial proceedings that followed the suit filed by
CONFEBUS against BlaBlaCar platform. The main claim of the complaint was that
BlaBlaCar has committed unfair competition against the members of Confebus, who
transport regular travelers by coach.
The judgement reached the conclusion that the BlaBlaCar does not commit any unfair
competition as it does not provide actual transport services, but rather information society
electronic services, as an online platform.
Conversely, on 29 October 2014, the Association Elite Taxi brought an action before the
Mercantile Court nº 3 in Barcelona asking the court, inter alia, to force Uber to cease its
unfair conduct consisting providing on-demand booking services by means of mobile
devices and the internet. According to the referring Court’s findings, neither Uber Spain
nor the owners or drivers of the vehicles concerned have the licenses and authorizations
required under the Regulation on taxi services in the metropolitan area of Barcelona.
The case is still opened, but an opinion of the Advocate General Szpunar, delivered on 11
May 2017, shed light on the plausible ruling of the Court. In particular, the Advocate
General considered that a service that connects, by means of mobile telephone software,
potential passengers with drivers offering individual urban transport on demand, where the
provider of the service exerts control over the key conditions governing the supply of
transport, does not constitute an information society service, but a transport service. It is
still to be seen whether this opinion is upheld by the final decision of the Court.

106

Sweden
This submission contains responses to the questions posed in the letter of 27 July 2017
from the Chairman of Working Party 2 on Competition and Regulation.
In your view, or those of domestic commentators, are there any sectors where regulation
is hampering or slowing down the development of the digital economy in your country?
Thus far the sharing economy has primarily developed in the area of passenger transport
and short-term letting of accommodation. These are areas where there are large
international market players. There are a number of local actors, but these are in general
small and may find difficulties expanding. In a report on the digital economy in March
2017, 1 the Swedish Competition Authority developed the reasons for this, including the
existence of network effects.
It is likely that the rules for commercial transport, including most kinds of passenger
transport, have had a somewhat restrictive effect on the development of the sharing
economy concept. Among other things this has included requirements of taxi meters for
cars that are used in commercial transport, for which the possibility for exemption has been
applied restrictively. The Swedish Competition Authority has supported a technologyneutral taxi meter solution in several consultation responses. A government inquiry has
since proposed that a special category of licence should be introduced for commercial
transport that does not allow for collecting passengers from the street, but rather only after
pre-booking. This is similar to what in some other countries is categorised as “private hire”.
These cars would then not have a requirement of a taxi meter. The proposal is still being
considered within government.
The largest player for shared passenger transport has ceased the part of its operations that
encompassed private persons offering car transport without certain formal requirements.
In terms of short-term letting of accommodation, in Swedish housing law there is no
unconditional right for occupants of rented or housing cooperative accommodation (a
relatively unique form of ownership on the Swedish housing market) to let their property,
unless the property owner gives permission. This is different from the situation for house
and condominium owners. Rented and housing cooperative accommodation account for
almost all apartment units in Sweden. In summary, the legal framework is constructed in
such a way that the occupant is required to have some appropriate reason for not being able
to use the accommodation, and that the let must be to a named person whose conduct etc.
can be checked. This makes permitted short-term letting of almost any accommodation that
is not privately owned difficult, unless through the property owner’s entirely voluntary
consent.
Letting does still occur, but the fact that it is not in accordance with the rules also makes it
difficult to chart the extent of it. The Swedish Tax Agency has, however, on a number of
occasions discovered letting on a larger scale. The rules for letting anything other than

Konkurrens och tillväxt på digitala marknader, ett regeringsuppdrag om e-handel och
delningsekonomi,
available
at
http://www.konkurrensverket.se/globalassets/publikationer/rapporter/rapport_2017-2.pdf
1
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privately owned accommodation may have restricted the development of the sharing
economy regarding short-term letting of accommodation.
How were these sectors and challenges identified (e.g. advocacy activities, industry
complaints, consumer complaints)?
In March 2017 the Swedish Competition Authority published the report Konkurrens och
tillväxt på digitala marknader (Competition and Growth on Digital Markets) 2. This was
within the framework of a government assignment to illustrate the development of the
sharing economy and above all the ramifications for competition and the competition rules.
The responses that the Swedish Competition Authority provides here are primarily based
on the experiences from working with this report. Thus far there is very limited experience
of enforcing the competition rules on sharing economy markets, at least in Sweden.
Have there been policy initiatives in these areas, e.g. consultations, reviews of laws and
regulations? Was the competition authority involved in these initiatives?
Almost all rules and regulations which cover sharing economy markets have been the
subject of review, and this has at least in part been from the perspective of assessing the
need for amendments based on the development of the sharing economy. This has resulted
in proposals for a new category of commercial transport, as mentioned above. Furthermore,
the rules for the letting of private accommodation have been assessed. In this case, no
proposals have yet been put forward to simplify the short-term letting of accommodation.
Crowdfunding has been and is the subject of an inquiry but has not yet been re-regulated.
The general legal frameworks for consumer purchases, competition and tax respectively
have also been reviewed in different respects. The general conclusion drawn for each
respective area has essentially been that existing legal frameworks work well and are fitfor-purpose for sharing economy transactions, both in principle and in theory, even if there
are a number of practical issues with applying the rules. These inquiries have only put
forward limited proposals of smaller adjustments to the sharing economy, if at all.
Could you provide examples of regulations that were changed or removed? Please include
the relevant legal references to the specific pieces of legislation or regulation, if possible.
As stated above, no legal frameworks have been specifically amended to promote the
growth of the sharing economy yet. The taxing of income from the letting of private homes,
when such letting is exceptionally allowed, has to some extent been eased compared with
the situation which exists for commercial offerings, which is not optimal from the
perspective of competitive neutrality.
Do you have examples of new regulations that were introduced to facilitate the
development of digital products and services? Please include the relevant legal references
to the specific pieces of legislation or regulation, if possible.
No.
Are you aware of restrictive or enabling regulations on the demand side, such as more
limited consumer protection in online sales? If so, please provide answers to the questions
above in relation to these demand-side regulations.
Swedish consumer law is in general more favourable for consumers when transactions are
made over the internet than in a brick-and-mortar shop, which is reflected in the right to
cancel a purchase within fourteen days in the case of distance selling. However, consumer
2

Ibid
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law does not apply to transactions between consumers, which means that a large amount of
the transactions within the sharing economy are outside the scope of specific consumer law
protection.
In addition to barriers arising from sector-specific regulation, have you come across any
horizontal barriers or enablers? If so, please provide answers to the questions above in
relation to these horizontal regulations.
It is primarily tax legislation and the way it is administered which has been considered to
affect the development of sharing economy markets. Views differ as to what the effect has
been and how rules and regulations should be amended or applied. Existing actors wish to
see stricter enforcement and control, while representatives for actors in the sharing
economy have generally supported different forms of standardised deductions for income
from sharing economy offerings. The Swedish Competition Authority has not adopted a
position on any of these proposals, but has been clear that existing rules and regulations
must be applied while at the same time analysing the need for any amendments.
Since digital developments sometimes disrupt existing activities often characterised by
sunk costs, have there been requests for protection? How were such requests handled? Was
the competition authority involved and did it offer alternative solutions?
Hotel and taxi trade associations have in different contexts put forward the view to the
Swedish Competition Authority and other public bodies that competition between their
own companies and actors in the sharing economy does not happen on equal and fair terms.
This has so far not lead to any changes to legal frameworks, however tax controls have in
different ways intensified in respect of affected sectors. This has taken place on the Swedish
Tax Agency’s initiative.
The Swedish Competition Authority reported the hotel and taxi trade associations’
viewpoints in its report on digital markets, but has not taken any initiatives of an
enforcement or regulatory nature.
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Switzerland
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Executive Summary
Digitisation has affected virtually every sector of the economy; digitisation has changed the
economy and the world of work. New information and communication technologies (ICT), as
well as more powerful computers and network infrastructures, are the technical foundation of
this change. While the initial stages of digitisation mainly served to automate repetitive
business processes with the help of ICT, the digital transformation, which has been
progressing rapidly since about 2008, means basically the ‘Digitisation of Everything’. New
technological developments such as Cloud Computing, Mobile Computing, Big Data and the
Internet of Things, facilitate new products, services and business models. Their use has been
constantly growing.
Digitisation therefore substantially impacts structural change and economic growth. It is
important to use the potential of digitisation to its full extent, especially in countries poor in
resources like Switzerland. The Swiss economy must therefore be well equipped for the
present and the future challenges. Considering the increasing digitisation of the economy,
several indicators show that Switzerland is already well equipped in many areas. It is therefore
in a good starting position, which should be exploited.
The current development is primarily an opportunity for Switzerland as a business location.
Liberty, or rather entrepreneurial freedom, is a prerequisite for companies to exploit the
opportunities of digitisation. The economic potential can be best reached if private initiatives
receive the necessary freedom to exploit the opportunities at hand. Digital transformation
should therefore not be limited by premature and unsuitable regulation. In particular, regulation
should not restrain innovation, or protect or favour traditional technologies and/or business
models. Also, since it is difficult to predict the development of digital transformation, defective
regulation must be avoided. Industrial policy programmes (such as the explicit promotion of
certain industries, sectors, companies or the technologies they use) are not helpful against this
dynamic and uncertain background.
The state can create a positive environment for the Digital Economy first and foremost through
attractive economic policy conditions. These include the above mentioned freedom of
entrepreneurship, the principle of legal certainty, a flexible labour market, highly developed
infrastructures, a sustainable fiscal policy, a relatively moderate tax burden, a strong
foundation in education and research, as well as a high standard of living. All these conditions
need to be improved and carried into the future. That is why both the international development
of the determining factors of the Digital Economy and the improvement of the existing
legislation in Switzerland should be given due attention.
The aim of this report is to review the conditions of the Digital Economy in the sectors
concerned, and, if necessary, to initiate regulatory adjustments. This report will therefore
examine the following five areas, including their respective challenges: Labour Market;
Research & Development; Sharing Economy; Digital Finance; and Competition Policy. There
are other issues that also have an impact on the conditions of the Digital Economy (e.g. EGovernment, data policy, infrastructure, transport, etc.). These issues, such as the possible
effect of digitisation on the security of supply, for example of energy, will be addressed
elsewhere. This report will therefore only touch on a few of those topics, which are also closely
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linked to the Digital Economy, to avoid anticipating and duplicating the work that has already
been carried out in the scope of the Federal Council’s Digital Switzerland Strategy.
A summary of the main ideas of the various chapters are presented in the following.
The analysis of the development of the Labour Market in Switzerland over the past decades
shows a seismic change in the occupation structure. For one, there has been a shift of
occupation from the manufacturing to the service sectors; this development has been
accompanied by an increased demand for higher qualifications in industries with a strong
occupation growth. These changes are mainly due to technical progress and digitisation, but
also to globalisation and a value shift in society. The past structural changes have caused
many positions in the agricultural and industrial sectors to disappear. The service sector,
however, has seen a large increase in occupation, which has more than made up for the
decrease in the other sectors. The Swiss labour market on the whole is healthy. More than
800,000 jobs were created in the past 25 years; this was due to factors such as flexible labour
market regulations, the social partnership as well as an apprenticeship system that is closely
tied to the labour market. Based on the current labour market indices it can be assumed that
technological progress will continue to trigger similar changes: jobs will disappear and new
jobs will be created in other areas. It is more likely that occupational employment will keep
shifting into new areas rather than being reduced on a long-term basis.
This development implies that the labour market will require different qualifications, which
again may present a challenge for the economy and employees alike. It will therefore be crucial
that the qualifications in demand can be found quickly in the labour market. One key element
to successfully meeting these challenges is education and the way it responds to the skills
required in the future. The Swiss education system is healthy, also due to the vocational
education and training that is tied to the labour market. In the context of the increasingly
research-based digitisation of the economy, several questions do arise; for example, how
Swiss universities can contribute to addressing these challenges through their teachings. The
education system faces other challenges, especially regarding which horizontal (on the same
education level) changes seem appropriate, and if a vertical coordination among the different
education levels is necessary and feasible to address the digital transformation. The
challenges and subsequent questions presented in the report can only be answered in part
today. More in-depth analyses will therefore be necessary. First steps have already been taken
by the Confederation in the Message ERI 2017-2020 and the measures presented therein.
Digitisation has not only changed the structure of employment, but also the working methods
and procedures. New business models and thus new forms of occupational employment have
been created via internet platforms. This brings opportunities, but also risks. Fundamental
social and labour law questions must be addressed. An issue that has been in the forefront
more recently is the question whether platform employees are independent or dependent
workers, since some crowdwork models contain elements of independent as well as
dependent work. This is a rather weighty question due to the varying legal implications. The
legal analysis presented in this report shows that the platform models take on many different
shapes and forms, and that therefore every case needs to be analysed individually. No general
conclusions can be drawn.
In the scope of their response to parliamentarian Reynard’s postulate “Automation: Risks and
Opportunities” (15.3854), the Federal Council will publish a report about fundamental
questions regarding the labour market in November 2017. The report shall present the
implications of automation on occupation at an industry level; the effect on social security;
challenges for health protection; as well as the further advancement of the social partnership.
Research and Development are important prerequisites for mastering the basic digitisation
technologies. These are also known as Cyber Technologies and they can be roughly divided
2
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into basic research, technological development and application, as well as non-technical
aspects. Switzerland is already one of the leading research countries in areas such as Artificial
Intelligence, Learning Systems or Quantum Cryptography, which directly benefits companies
in their cooperation with universities. There is much room for improvement, however, in areas
such as Cloud Computing, the Internet of Things, or Big Data; these are all necessary for the
digitisation of the economy. The question arises which immediate challenges the research
location is confronted with. To name only a few, there is the actual and the necessary width of
the individual fields and the subsequently required research capacity; the collaboration at the
interfaces of various fields; and the associated effect on the established research and
innovation promotion instruments. These are closely tied to questions about the significance
of the knowledge gain for the future operation, monitoring and security of critical supply
infrastructures and transportation routes in Switzerland. The challenges and subsequent
questions presented in the chapter Research & Development cannot be fully addressed with
the analyses currently at hand. A more thorough analysis of the questions is therefore
necessary.
The Sharing Economy is another concept often discussed in the context of digitisation. The
present analysis first establishes a definition of this business model and explores the driving
forces behind it. Core elements of the Sharing Economy are usually platforms that broker direct
transactions between users and providers; these transactions include the temporary use of
resources and partly also associated services. Some of the currently prominent examples of
the Sharing Economy are platforms such as Uber (mobility services) or Airbnb
(accommodation services). The analysis shows that the Sharing Economy is not a
fundamentally new way of doing business. The developments of the Sharing Economy are
positive from an economic point of view because resources are used more efficiently and
competition is intensified. However, questions arise regarding consumer protection and social
safeguarding. The larger part of the present analysis thoroughly examines the legal framework
for mobility and accommodation services. The objective of the analysis is to identify legal
loopholes and to initiate necessary amendments, all the while taking into account that
legislation should not lead to a protection of individual market participants from new business
models or competition. In some cases technological innovation may even reduce the need for
legislation. In those cases, the varying degree of legislation of similar offers would not reflect
a distortion of competition, but the specific attributes of the service in question. That is why the
Sharing Economy’s new forms of services (or brokerage) do not always need to be submitted
to the same rules as the traditional forms. The present analysis shows that adapting the current
federal legislation is only rarely necessary, since it already gives great flexibility to executive
bodies when dealing with the Sharing Economy. However, the Confederation may need to take
action in tenancy law regarding accommodation services, and in the areas of multi-modal
mobility services and traffic law regarding mobility services (for the latter, an examination has
already been initiated by two motions; cf. Motion Natermond 16.2066 and Motion Derder
16.3068).
New business models with a great economic potential have been made possible by digitisation
in the Financial Sector. Financial technology, or fintech, is therefore an important part of the
Swiss financial market policy. However, innovative business models face major entry barriers.
People who raise money via crowdfunding platforms, for example, regularly fall under the
Banking Act. The same is true for platform providers who do not limit their activities exclusively
to brokering transactions but also receive payments. Furthermore, fintech companies who
provide new payment services (e.g. mobile payment applications for peer-to-peer payments)
may need a bank licence. An encompassing solution should be found while at the same time
taking into account the strongly diverse needs of the individual fintech companies. That is why,
on 2 November 2016, the Federal Council decided to follow an approach with three
complementary elements. The presented approach does not discriminate specific business
3
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models in terms of regulation, thus remaining open for future developments. The approach
includes the following three elements: extending the deadline for settlement accounts;
expanding the list of activities that do not need permission; a new licence category for fintech
institutions. The last measure would open new business opportunities for non-banks in
combination with lower compliance costs. Existing banks would have the possibility to
outsource, and customers would have access to a wider range of financial services. Increasing
the number of activities free of permission will allow banks and non-banks to explore innovative
business models in a limited scope. On the other hand, and from the point of view of customers,
the increased risk of abuse must be kept in mind; this could be set off by a cap on payments
and an obligation of informing the customers. Extending the deadline for settlement accounts
would increase legal certainty and also create better conditions for crowdfunding investments.
Lowering the barriers to market access would generally intensify competition and subsequently
increase the pressure on financial service fees and prices. The Federal Council has instructed
the Federal Department of Finance (FDF) to prepare a consultation draft with the necessary
legal amendments based on the decision to lower the barriers to market access.
The increasing digitisation presents new challenges to Competition Policy. Digital platforms
have special properties and often tend to concentrate. When enforcement agencies analyse
competitive situations they need to consider those specifications. Furthermore, the dynamic
effect of competition in digital markets needs to be considered carefully regarding
concentration trends. There is currently no need to fundamentally change the competition law.
However, it may be necessary and useful to adapt the merger notification criteria so that the
authorities could examine mergers or acquisitions of young internet platforms that could
possibly impact competition. The introduction of a Significant Impediment of Effective
Competition (SIEC) test when examining mergers could also help to consider the improved
efficiency of merged platforms. Since many digital platforms are active on the international
level, international coordination should be increased. The same is true for possible measures
against geoblocking. It would not be helpful if Switzerland introduced regulatory measures on
its own since these are all usually transnational phenomena.
The digitisation process and the subsequent structural changes have raised important
questions about the conditions for the economy. The present report analyses various issues
around digital change and examines the conditions in the main areas of the digital economy.
It shows that several questions and challenges need to be examined further, especially in the
areas of labour market, education as well as research and development. Very practical
regulatory needs have been identified in the financial and mobility (traffic law) sectors. Based
on this report, an amendment of legislation in the following areas should be examined: tenancy
law, multimodal mobility services, as well as merger control under competition law. Finally, it
will be important to closely follow the development of the international regulation of the digital
economy, especially if Switzerland is directly concerned, and to show where action needs to
be taken.

Proposed measures
Firstly, to improve the general conditions for the digital economy, the following measures
are proposed based on the present report:
(1)

Tenancy Law: to be examined by EAER (FOH)
The legal regulation of repeated subletting through an accommodation platform shall be
examined. One possibility could be a blanket agreement by the main lessor. Also, the
contractual relation between owner and guest needs to be examined and/or regulated.
For example, the question needs to be examined if the private legal rights of neighbours
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or members of an owners association are sufficiently protected in the case of the regular
use of such a platform.
(2)

Traffic Regulations: to be examined by DETEC (FEDRO)
The Road Traffic Act regulations on transporting third parties in vehicles need to be
examined. Considering the new (professional or non-professional) services, it should be
examined if the existing laws need to be adapted – or even partially lifted – to reflect the
new situation. Parliament has already initiated this examination based on two
parliamentarian motions which foresee an amendment of the traffic law regulations to
that effect (Mo. #16.3066 and Mo. #16.3068).

(3)

Transport Chains across Services: to be examined by DETEC (ARE, FEDRO,
OFCOM, FOT)
Digitisation does not only lead to innovative new mobility services, but also transforms
mobility across the whole range of transportation means. A key question is if and how
the Confederation should push for the exchange of mobility data in general, and how to
allow access to booking and distribution services in particular, thereby fostering
sustainable and efficient transport chains. It should be examined if it is necessary to
amend the legal regulations to use the multimodal transportation service opportunities to
their fullest potential and minimise the risks.

(4)

Fintech: Facilitation for Fintech Companies
A dynamic fintech system can contribute significantly to the quality of Switzerland’s
financial centre and boost its competitiveness. Against this backdrop the Federal Council
decided to ease the regulatory framework for providers of innovative finance
technologies on 2 November 2016. This easing should reduce barriers to market entry
for providers in the fintech area and increase legal certainty for the sector overall. The
Federal Department of Finance (FDF) was instructed to prepare a corresponding
consultation draft with the required legislative amendments by early 2017.

(5)

Competition Policy: to be examined by EAER (SECO)
The need for adapting the notification criteria of planned concentrations should be
examined so that the authorities could examine mergers or acquisitions of still young
internet platforms that may impact competition. The introduction of an SIEC test when
examining mergers might also be useful to consider the improved efficiency of merged
platforms.

(6)

Digitisation Test: to be realised by EAER (SECO)
It should be examined if the current economy legislation unnecessarily hinders
digitisation or if and where it has been made redundant by the digital development. A
goal oriented analysis involving those concerned can help identify the relevant aspects
through surveys conducted among interested associations. It is however not foreseen to
conduct an encompassing and systematic analysis.

The EAER secondly applies for an in-depth analysis of the challenges in education and in
research and development (universities) based on the present report:
(7)

Challenges to the Education System: to be examined by EAER (SERI) with the
involvement of cantons and, if indicated, other partners
The horizontal and vertical systemic ramifications digitisation has had on the education
sector need to be verified, and which conclusions need to be drawn. It should especially
be shown which contribution vocational training institutions (both VET and higher
education) and Swiss universities (academic education) can make to train enough
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people for future employment. Especially the systemic coordination in the scope of
education cooperation needs to be followed closely.
Challenges for Research & Development at universities: to be examined by EAER
(SERI) in cooperation with DETEC (ARE, FEDRO, FOE, FOT, OFCOM), DDPS (GS,
FOCP), FDHA (SG) and involving the SUC
It should be examined if there is a research gap at universities that needs to be closed
to cope with digital transformation, and if cooperation across fields and institutions needs
to be adapted. The amount of research capacity Switzerland needs to ensure the transfer
of knowledge and technology to the economy, and to guarantee the safe operation of
critical infrastructures needs to be examined thoroughly. It should also be investigated
how the Confederation’s established tools for the encouragement of research and
innovation can support the process.
It is thirdly proposed to follow the international development of the regulation of the digital
economy based on this report:
(8)

Monitoring the International Regulation of the Digital Economy: EAER (SECO),
FDFA and DETEC (OFCOM)
The international development of regulating the digital economy in the major markets
shall be followed through the existing embassy network and a report given to the Federal
Council (monitoring). The possible need for action should be identified to create
conditions that foster successful business activities in Switzerland. Duplications with
existing projects must be avoided.
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Turkey
Uber, which entered into the Turkish market in 2014, works as a platform providing only
taxi call (UberTaxi) and pricier transport services (UberXL). Until 2017 Uber used to offer
on-demand car services as an alternative to licensed taxis. However, due to regulatory acts
of the administration this service is no longer available since then.
In March 2017 the activities of online travel agent booking.com were halted to serve
Turkish bookers looking for hotels in Turkey, following the verdict of a Turkish court about
a case brought by the Association of Turkish Travel Agencies (TÜRSAB) claiming that
booking.com was carrying out unjust competition against travel agencies. Hotels in Turkey
are still available on the website for people from other countries, and Turks can still book
rooms anywhere except Turkey. The appeal by booking.com against the case was also
rejected in May 2017. In January 2017 the company had been fined approximately 2.5
million Turkish Lira by the Turkish Competition Authority following the investigation
conducted in order to determine whether Turkish Competition Law was violated by the
“best price guarantee” practices within the framework of the booking services provided by
Booking.com B.V. and by Bookingdotcom Destek Hizmetleri Limited Şirketi, operating as
the Turkish representative of the former undertaking.
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United States
U.S. Advocacies in Areas of Digital Innovation Hindered by Regulation
I.

Internet legal services
1. Federal Antitrust Agencies Submit Joint Statement to the North Carolina General Assembly on
Legislation Regarding Online Legal Forms, June 2016
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2016/06/joint-commentfederal-trade-commission-staff
The FTC and DOJ submitted a joint comment, in response to a request from North Carolina
State Senator Bill Cook, on the impact of interactive websites for generating legal forms
on competition and consumers. North Carolina House Bill 436 would exclude from the
statutory definition of the practice of law the operation of a website that generates legal
documents based on consumer responses to questions presented by interactive software,
provided certain conditions are satisfied. The comments encourage the North Carolina
General Assembly to consider the benefits of interactive websites for consumers and
competition in evaluating HB 436, and also recognize that such products may raise
legitimate consumer protection issues.

II.

Telehealth

1. FTC Staff Comment to the Delaware Board of Speech/Language Pathologists, Audiologists and
Hearing Aid Dispensers Regarding Its Proposed Revisions To Its Telecommunication and
Telehealth Regulations, November 2016
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2016/11/ftc-staff-commentdelaware-board-speechlanguage
FTC staff submitted a comment to the Delaware Board of Speech/Language Pathologists,
Audiologists and Hearing Aid Dispensers on its proposed regulation that would allow
telepractice in those fields but require an initial in-person evaluation. Staff stated that
allowing telepractice could enhance consumer choice by providing an alternative to inperson care, potentially reducing travel expenditures and increasing both access to care and
competition. However, because the proposed regulation requires that all initial evaluations
be conducted in person, it may unnecessarily discourage the use of telepractice and limit
its potential benefits.
2. FTC Staff Comment to the Delaware Board of Dietetics/Nutrition Regarding Its Proposed
Telehealth Regulation, August 2016
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2016/08/ftc-staff-commentdelaware-board-dieteticsnutrition;
see
also
https://www.ftc.gov/policy/policyactions/advocacy-filings/2016/08/ftc-staff-comment-delaware-board-occupationaltherapy
FTC staff submitted a comment to the Delaware Board of Dietetics/Nutrition regarding its
proposed telehealth regulation that would require in-person initial evaluations of patients,
and then allow licensed dietitians and nutritionists to determine whether to use telehealth
thereafter. Staff stated that the proposed regulation could promote the use of telehealth,
potentially enhancing competition in the provision of nutrition services, as well as reducing
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patient travel costs. However, because the proposed regulation also would require that all
initial evaluations be conducted in person, it may unnecessarily discourage the use of
telehealth and restrict consumer choice.
3. FTC Staff Comment: Alaska Legislature Should Consider Potential Benefits to Consumers of
Expanding Access to Telehealth Services, March 2016
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2016/03/ftc-staff-commentalaska-state-legislature-regarding
FTC staff submitted a comment, as public testimony, regarding proposed legislation that
would allow licensed Alaska physicians located out-of-state to provide telehealth services
in the same manner as in-state physicians. The comment noted that eliminating the in-state
requirement appeared to be a procompetitive improvement in the law. The change likely
would expand the supply of telehealth providers, promote competition, and increase access
to safe and cost-effective care. It could also reduce transportation costs for Alaska patients
and providers.
4. DOJ and FTC Amicus Brief Urging the U.S. Court of Appeals for the Fifth Circuit to Dismiss an
Appeal by the Texas Medical Board of a District Court Decision Holding that Board Regulations
Restricting Telehealth Services May Be Challenged under Federal Antitrust Laws, September
2016
https://www.ftc.gov/news-events/press-releases/2016/09/amicus-brief-filed-ftc-doj-urgesappeals-court-dismiss-appeal
DOJ and FTC filed an amicus brief in 2016 in support of Teladoc, a firm that provides
medical services via telephone and videoconference and may prescribe medications to a
person in Texas. Teladoc challenged rules adopted by the Texas Medical Board (TMB)
that require an in person physical examination before the physician can issue a prescription,
regardless of whether a physical examination is medically necessary. The DOJ/FTC brief,
available at https://www.justice.gov/atr/file/890846/download, addresses whether
interlocutory appeal is permitted for a state action defense as asserted by TMB.
5. DOJ Response to a Letter from a Michigan State Senator Concerning Proposed Legislation
Providing for the Regulation of Telehealth, November 2016
https://www.justice.gov/atr/page/file/913876/download
The DOJ letter praised the legislation for addressing a broader range of telehealth services
and for permitting patients to provide consent flexibly without imposing unnecessary
burdens on telehealth providers and patients. The letter noted the competitive benefits of
entry and innovation that may be enhanced through greater access to telehealth services.
III.

Transportation

1. FTC Staff Comments Before the District of Columbia Taxicab Commission Concerning
Proposed Rulemakings on Passenger Motor Vehicle Transportation Services, June 2013
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2013/06/ftc-staff-commentsdistrict-columbia-taxicab
FTC staff submitted comments to the District of Columbia Taxicab Commission (DCTC)
on proposed rulemakings regarding passenger motor vehicle transportation services,
including rules that would apply to new smartphone software applications for arranging
and paying for such services. The staff comments note that recent DC legislation appears
designed to facilitate new and beneficial forms of competition for the services, but express
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concern that some of the subsequent rules proposed by DCTC may unnecessarily impede
competition.
The staff comments recommend that DCTC avoid unwarranted regulatory restrictions on
competition, and that any regulations should be no broader than necessary to address
legitimate public safety and consumer protection concerns. For example, regarding a
proposal to restrict how software applications can affiliate with taxicab operators, the
comments recommend that DCTC allow for flexibility and experimentation and avoid
unnecessarily limiting how consumers can obtain taxis.
2. FTC Staff Supports Regulatory Changes that Promote Additional Competition in Passenger
Vehicle Transportation Services in Anchorage, Alaska, April 2013
https://www.ftc.gov/policy/policy-actions/advocacy-filings/2013/04/ftc-staff-commentanchorage-assembly-member-debbie
A proposed ordinance would allow additional entrants into taxicab services through 2022,
after which there would be no limits on how many taxicabs could operate in
Anchorage. FTC staff strongly support eliminating restrictions on the number of vehicles
that may provide taxicab service by 2022, or sooner, if practical, because additional entrants
will generate consumer benefits and encourage competition.
The staff comments also recommend that, in markets with open entry, rates regarding
passenger vehicle transportation services should generally be set by competitive forces and
disclosed in a truthful and non-deceptive manner.
In addition, the comments suggest that the municipality consider additional steps to
modernize its regulatory framework to respond to the development of smartphone software
applications that provide consumers with new means of arranging for passenger vehicle
transportation services and other new services.
IV.

Mobile Spectrum Holdings
1. DOJ Comments to the Federal Communications Commission (FCC) on Its Policies on Mobile
Spectrum Holdings, 2013, 2014, 2015
https://www.justice.gov/sites/default/files/atr/legacy/2014/05/15/305961.pdf
https://www.justice.gov/atr/file/630891/download
https://www.justice.gov/sites/default/files/atr/legacy/2013/04/15/295780.pdf
DOJ submitted comments to the FCC on its policies regarding mobile spectrum holdings,
suggesting that spectrum auction rules should guard against anticompetitive strategies by
auction participants. Auctions should be designed to prevent larger nationwide networks,
which have substantial low-frequency spectrum, from bidding the “foreclosure value” that
comes from denying competitors access to a critical input. The DOJ noted that by limiting
the potential exercise of market power, the FCC’s auction design could improve the
competitive dynamic in the wireless market and benefit consumers.
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