&) OECD

Organisation for Economic Co-operation and Development

DAF/COMP/WP2(2024)1

Unclassified English - Or. English
3 May 2024

DIRECTORATE FOR FINANCIAL AND ENTERPRISE AFFAIRS
COMPETITION COMMITTEE

Cancels & replaces the same document of 2 May 2024

Working Party No. 2 on Competition and Regulation

Competition and Regulation in the Professions and Occupations — Background Note

by the Secretariat

10 June 2024

This document was prepared by the OECD Secretariat to serve as background material for the 77th
meeting of the Working Party No. 2 on Competition and Regulation on 10 June 2023.

The opinions expressed and arguments employed herein do not necessarily reflect the official views of
the Organisation or the governments of its member countries.

More documentation related to this discussion can be found at
www.oecd.org/daf/competition/competition-and-regulation-in-professional-services.htm

Ms Federica MAIORANO
[Email: Federica.Maiorano@oecd.org]

JT03542965

This document, as well as any data and map included herein, are without prejudice to the status of or sovereignty over any territory, to the
delimitation of international frontiers and boundaries and to the name of any territory, city or area.



2 | DAF/ICOMP/WP2(2024)1

Table of contents

Competition and Regulation in Professions and Occupations

1

. Introduction

2. The regulation of professions and occupations

2.1. Context and trends

2.2. Forms of professional regulation and occupational licensing

2.3 Policy rationales for professional regulation and occupational licensing
2.2.1. The public interest approach
2.2.2. The private interest critique

. Evidence on the impact of regulation

3.1. Measuring regulation
3.2. Impact on competition
3.2.1. Quality
3.2.2. Number of professionals
3.2.3. Wage premiums, prices and mark-ups
3.3. Impact on equality and inclusion
3.3.1. Equality and inclusion for licensed professionals
3.3.2. Broader implications
3.4. Impact on productivity and the economy
3.5. Conclusions

4. Competition advocacy

4.1. Analytical framework for the analysis of regulations
4.1.1. Potential regulatory barriers
4.1.2. Policy objective and link between the regulation and the policy objective
4.1.3. Alternative regulations and recommendations

4.2. s a licence necessary?

4.3. Are entry requirements proportionate?

4.4. Are conduct requirements proportionate?

4.5. Communicating and advocating for reform

5. Technology and the future of the professions

5.1. Sustaining and disruptive innovation
5.2. Drivers of change
5.3. Future models of professional work and regulation

Unclassified

~N (&)} &~

12
14
14
14

16

16
17
18
19
22
23
23
24
25
28

30

30
31
31
32
33
37
40
43

46
46
47
48



DAF/COMP/WP2(2024)1 | 3

6. Conclusions o1
References 92
FIGURES

Figure 2.1. The share of the workforce holding an occupational licence varies widely across jurisdictions 9
Figure 3.1. Productivity gains from reducing regulation 27
Figure 4.1. Number of countries regulating fees and advertising in selected professional services 40
BOXES

Box 2.1. Major policy initiatives relating to the professional regulation and occupational licensing 11
Box 3.1. The relationship between regulation and quality is not clearcut 19
Box 3.2. The Product Market Regulation (PMR) indicator 21
Box 3.3. Occupation Entry Regulations (OER) index 26
Box 4.1. The EU proportionality test before adoption of new regulations of professions 33
Box 4.2. Facilitating entry in the presence of occupational licensing 36
Box 4.3. Mandatory opinions on entry and fees: the powers of the Autorité de la Concurrence 39
Box 4.4. Conduct Regulation 42
Box 4.5. Advocating for pro-competitive reform in Portugal 44
Box 5.1. Accountancy and the introduction of spreadsheet software 48
Box 5.2. EU Study on the impact of regulatory environment on digital automation in professional services 49

Unclassified



4 | DAF/COMP/WP2(2024)1

Competition and Regulation in
Professions and Occupations’

In recent decades and across OECD countries, there has been an increase
in the number of jobs that are subject to some form of professional
regulation or occupational licensing. There has been renewed interest from
policymakers and economists in assessing whether these are an effective
way of achieving their intended aims. This paper first provides an overview
of the policy justifications and forms of professional regulation and
occupational licensing. It then surveys the relevant economic literature,
which raises some concerns that professional regulation and occupational
licensing can increase prices and harm competition without commensurate
benefits to public safety or consumer protection. The paper considers the
role of competition authorities in advocating for pro-competitive professional
regulation and occupational licensing policies. Finally, the paper briefly
considers emerging technological trends such as automation and
digitisation which may have an impact on how consumers acquire services.
The paper concludes that competition law has an important role to play in
limiting unnecessarily restrictive regulations across the economy, including
the design of professional regulation and occupational licensing regimes.

" This paper was prepared by Federica Maiorano and Connor Hogg of the OECD Competition Division, with additional
research and editorial assistance from Alberto Noce. Helpful comments were provided by Ori Schwartz, Antonio
Capobianco, Maria Pilar Canedo Arrillaga and Songrim Koo (all from the OECD Competition Division), Alberto Heimler
(Chair of the Working Party No. 2 on Competition and Regulation), and Cristiana Vitale (of the OECD Economics
Directorate). It was prepared as a background note for discussions on “Competition and Regulation in Professions and
Occupations” taking place at the June 2024 session of the OECD Competition Committee’s Working Party No. 2 on
Competition and Regulation, https://www.oecd.org/daf/competition/competition-and-regulation-in-professional-
services.htm. The opinions expressed and arguments employed herein are those of the authors and do not necessarily
reflect the official views of the Organisation or of the governments of its member countries.
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s Introduction

1. The range of jobs subject to professional regulation and occupational licensing has expanded
across OECD members and accounts for up to 30% of employment in some jurisdictions (Bambalaite,
Nicoletti and von Rueden, 2020p;). The regulation of occupations is widespread, extending beyond the
liberal professions such as lawyers and engineers to a broader set of other economic activities which
require, for instance, minimum qualifications and experience to obtain a licence. These occupations
include, for example, dockers, driving school instructors, transporters, and hairdressers, depending on the
jurisdiction. This paper considers a range of jobs subject to regulation and licensing, extending beyond the
professions covered in earlier OECD competition policy roundtables.

2. The main reason for regulating professions and occupations is to address market failures such as
information asymmetries and externalities. Professional services are credence goods where the average
buyer cannot easily assess quality neither before nor after purchase. As a result, regulation aims to
guarantee the quality of services offered by regulating the access and exercise of the profession. This logic
has been applied over time to justify licensing or otherwise regulating a greater number of occupations.

3. Regulation has, however, become pervasive and in some cases has limited access to professions
and occupations, restricting economic activities more than necessary to achieve those policy objectives.
Competition authorities have long been active in improving competition in these markets, both through
enforcement action and by advocating to make regulation more pro-competitive. Given the importance of
regulated professions and occupations in the economy, these efforts are valuable and can be expected to
deliver significant benefits to consumers and the economy.

4. Recent technological progress, including developments associated with artificial intelligence, is
widely affecting the professions; leading to potential substitution of labour with capital and calling into
question some of the reasons underpinning regulation in the first place (European Commission Directorate-
General for Internal Market, Industry, Entrepreneurship and SMEs, 2021p2) (Susskind and Susskind,
2022p3). For instance, there is a question of whether the existing regulatory framework, imposing
restrictions on the organisational structure of professional services businesses, is actually providing the
right incentives for the significant necessary investments.

5. This paper aims to support advocacy efforts and includes an overview of the literature about the
effects of regulation, which competition authorities can draw on to advocate for the benefits of less
restrictive regulation where appropriate. The paper also brings together analytical frameworks developed
by some jurisdictions and by the OECD to analyse regulatory barriers to competition, complementing them
with examples of advocacy initiatives from several jurisdictions. Enforcement cases are not included in the
scope of the paper.

6. This paper builds on and complements past OECD work on the topic and related issues. The
Competition Committee and Working Party No. 2 on Competition and Regulation held several discussions
on professional services, including on auditing (OECD, 2009y4)), legal services (OECD, 20075 and health
services (OECD, 2004). The discussions highlighted the fact that the regulatory framework in place often
goes beyond what is strictly necessary and includes elements that can restrict competition, such as
exclusive regional territories and minimum fees, or can soften it, such as self-regulation. The Working Party
discussed the regulation of many occupations where the justification for regulation is less clear cut, since
quality is much more easily assessed by the average buyer, especially after purchase. It also held
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roundtables about the interplay of technological development and regulated professions: it discussed
disruptive innovation in legal services (OECD, 2016(7) and ridesharing as a disruptor to the regulated
profession of taxi drivers (OECD, 2018g)).

7. The OECD has published several Competition Assessment Reviews that dealt with professions
and occupations. The Competition Assessment Review of Portugal (OECD, 2018(q)) analysed 13 regulated
professions, such as architects, auditors, lawyers and notaries. A number of other reviews, even though
not focussing on the professions as such, included recommendations on a range of professions and
occupations, including pharmacists (OECD, 201410)), touristic guides (OECD, 202311)), freight forwarders
(OECD, 202112), electricians and carpenters (OECD, 2020j13)).

8. The remainder of the paper is organised as follows. Section 2 describes the prevalence of
regulated professions and introduces the main types of regulations, together with their justifications and
policy objectives. Section 3 summarises the main messages of the empirical literature on the impact of
occupational licensing and regulation, with a focus on the effects on competition. Section 4 sets out a
framework to assess to regulations and presents examples, drawing from competition authorities’
advocacy activities and OECD Competition Assessment Reviews. Section 5 describes some of the
changes that technology is bringing about and their interplay with regulation. Section 6 concludes.
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» The regulation of professions and

occupations

9. Across OECD member countries, the period since the Second World War has seen a major shift
of economic activity and employment towards servicification (OECD, 2021p14)) (UNCTAD, 2017[1s)
(European Commission, 2021, p. 2p1¢)), With the provision of services now accounting for over 70% of global
GDP (Lanz and Maurer, 2015, p. 1171). Over the same period, the number of people providing services in
fields that are subject to some form of professional regulation or occupational licence has dramatically
increased. This has sparked renewed interest among academic and policymakers across a range of OECD
member countries to better understand the scope of occupational licensing, the forms it may take, and the
policy justification for its existence. This is also the case for the narrower set of liberal professions
traditionally subject to licensing and regulation. For the purposes of the paper, the terms professions and
occupations are used interchangeably to refer to any job subject to licensing or regulation.

10. This section of the paper will provide a short overview of these matters. Section 3 of this paper will
then connect this context to the evidence on the impact of professional regulation and occupational
licensing on competition and other related outcomes such as consumer welfare and worker geographical
mobility.

2.1. Context and trends

11. In the United States, less than 5% of jobs were subject to state occupational licensing laws in the
early 1950s. By the early 2010s this figure had grown fivefold to 25% (Kleiner and Krueger, 2013[1g)).
Factoring in local and federal government licensing the figure rises to a total of 29%. In 2015 the White
House Council of Economic Advisors estimated that “roughly two-thirds of the growth in licensing comes
from an increase in the number of licensed professions”, with only a third explained by a change in the
composition of the workforce towards licensed professions (e.g. healthcare) (Furman, 2015, p. 4p19).

12. Although similar historical trends data is not available in the EU, there is still significant policy
interest in the sheer scope of professional regulation and occupational licensing. Around 22% of the
European labour force are estimated to be directly subject to professional regulation (over 47 million
citizens) (Koumenta and Pagliero, 2016, pp. 2-320)). This is similar across other advanced economies such
as Australia where about 18% of workers were subject to some kind of licensing or profession regulation
(Productivity Commission, 2023, p. 6321)).

13. In addition to the wide scope of the workforce now subject to professional regulation and
occupational licensing, there is also concern among policymakers that frameworks are inconsistent
between jurisdictions (i.e. between states within federalised nations like the United States and Australia,
between Member States within the European Union, and sometimes between localities in countries with
devolved administrations) which limits opportunities for workers’ mobility. The European Commission
reports that across its Member States there are almost 6 000 different regulated or licensed professions,
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but only 600 that are consistently regulated in most jurisdictions (European Commission, 2021, pp. 2-3s).*
Similarly, the US Council of State Governments recorded “over 1 100 jobs were licensed, certified, or
registered in at least one State [but] fewer than 60 were regulated by all the States” (Furman, 2015,
p. 10p9)) (Brinegar and Schmitt, 1992227). Findings in Australia also found that roughly 70% of occupations
requiring licensing “were not consistently licensed in all jurisdictions” within the country (Productivity
Commission, 2023, p. 6421)).

14. Figure 2.1 below illustrates the disparities between jurisdictions in the number of workers subject
to professional regulation and occupational licensing. Within the US, this can vary from just 12% of South
Carolinian workers through to 33% of workers in lowa. Likewise, across the EU, Denmark is the lowest at
14% whilst Germany is the peak at 33%.

! The EU additionally has rules in place for recognising professions and occupational licenses between Member
States.
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Figure 2.1. The share of the workforce holding an occupational licence varies widely across
jurisdictions

Percentage of licensed workers (%)
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Note: Panel A: Compilation based on an analysis of data from a Harris poll of 9,850 individuals conducted in the first half of 2013 and (Kleiner
and Vorotnikov, 2017p23)); Panel B: Based on information retrieved from the EU Survey of Regulated Occupations.

Source: Reproduced from (Bambalaite, Nicoletti and von Rueden, 2020y1;). Panel A: (Kleiner, 2017}24]) based on analysis of data from a Harris
poll and (Kleiner and Vorotnikov, 2017p23)). Panel B: (Koumenta and Pagliero, 2016p0). To download this graph, please visit
https://bit.ly/2w4MR2X.

15. Von Rueden and Bambalaite (2020p25) note that these differences reflect each jurisdiction’s
economic and industrial output, legal system and societal views on the role of the state. Kleiner and Soltas
(2023, p. 249826) comment that there is some, albeit limited and dated, evidence that policy variation
across US states can be explained by the political power of the occupations at local level. Moreover,
countries appear to have a propensity to increasingly impose professional regulation or occupational
licensing as a regulatory tool (Bambalaite, Nicoletti and von Rueden, 2020, pp. 9-11p1). This work is related
to the OECD’s Product Market Regulation (PMR) indicators, which measure the degree to which regulation
within a country promotes or inhibits competition in markets for products and services. The most recent
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PMR indicators from 2018 and 2013 also consistently reflect a general trend across both OECD and non-
member countries to continue to impose high professional regulation and occupational licensing
requirements.? However, the “variance shown by these values suggests that [the policy justifications] may
not be valid and that in many countries there is scope for an assessment of the regulation imposed on
professionals to ensure that the market failures effectively exist” (Vitale et al., 2020p277). The competition
policy implications of this significant variation in the coverage of licensing requirements across different
countries and between sub-national jurisdictions is discussed in Section 4.2 of this paper.

16. Over the past decade, these macro trends on servicification and the expansion of professional
regulation and occupational licensing have led to initiatives by policymakers on the need to conduct more
rigorous assessment of the benefits of these policies. This is primarily driven by the issues discussed in
Section 3. of this paper, namely that increasingly pervasive occupational licensing and professional
regulation schemes are not provided their intended policy benefits, particularly when balanced against their
costs on consumers and workers. Some noteworthy examples of major policy initiatives are set out in
Box 2.1 below.

21n July 2024 a new update will be issued including OECD countries, 6 accession countries, all EU member
states and China. 2023/4 values will be comparable with 2018. Due to some changes in methodologies
new 2018 values will be released, which are fully comparable with 2023/4 ones.

Unclassified



DAF/COMP/WP2(2024)1 | 11

Box 2.1. Major policy initiatives relating to the professional regulation and occupational
licensing

United States — White House Report on Occupational Licensing: A Framework for Policymakers

In 2015 the (Obama Administration) White House released a report outlining “the growth of licensing
over the past several decades, its costs and benefits, and its impacts on workers and work
arrangements”, concluding with recommendations on best practices for State governments.

The report is primarily concerned that policymakers are not sufficiently considering the full range of
options when deciding on matters of professional regulation and occupational licensing. It concludes
that the current framework is increasing costs to consumers and hampering worker mobility without
sufficient evidence that the services being provided are of a higher quality and safer standard.

The report recommends States (or groups of States) conduct more cost-benefit assessments to reform
or remove onerous professional regulations and occupational licensing requirements, and to
consistently recognise qualifications across state lines.

European Union - Communication from the Commission on reform recommendations for regulation in
professional services

In 2017 the European Commission issued a series of recommendations relating to professional services
and occupational licensing. The recommendations aimed to “encourage and assist Member States in
creating a regulatory environment conducive to growth, innovation and job creation” and were motivated
by similar concerns as raised in the White House Report. That is, insufficient positive benefits based on
the high costs to consumers and barriers to worker mobility across the Single Market.

Recommendations were made at both an EU-wide level and to individual Member States and were
focused on ensuring that professional regulations and occupational licensing requirements were
proportional and respected the Professional Qualifications Directive in relation to mutual recognition.

A 2021 update to the recommendations from the Commission expressed regret that “only a handful of
Member States took action to remove disproportionate regulation” and that these changes
predominantly took place in the context of the EU bringing infringement procedures where a Member
State was in clear breach of EU law. The update, drafted in the middle of the COVID-19 pandemic
stressed “the urgency of improving the single market for services as an important lever for
competitiveness and resilience of the EU economy”.

Australia — Productivity Commission’s Advancing Prosperity report on a more productive labour market

In 2023, Australia’s Productivity Commission (the Government’s independent research and advisory
body) released its second five-year report outlining a suite of policy reforms and recommendations
aiming to reinvigorate productivity growth. Volume 7 of the report focuses on labour market reforms
across areas including migration and occupational licensing policy.

The report advocates for more scrutiny being applied to occupational licensing regimes to ensure they
are more consistent across the country, and are able to demonstrate that regulations are not overly
burdensome and harmful to competition when balanced against their claimed benefits. This includes
making stronger efforts to capture better data and evidence of outcomes when it comes to occupational
licensing and professional regulations.

Sources:

White House (2015), Occupational Licensing: A Framework for Policymakers, https://obamawhitehouse.archives.gov/
sites/default/files/docs/licensing_report_final_nonembargo.pdf.
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European Commission (2021), Communication on taking stock of and updating the reform recommendations for regulation in professional
services of 2017, https://ec.europa.eu/docsroom/documents/46053.

Productivity Commission (2023), “5-year Productivity Inquiry: A more productive labour market’, Inquiry report no. 100,
https://www.pc.gov.au/inquiries/completed/productivity/report/productivity-volume7-labour-market.pdf.

2.2. Forms of professional regulation and occupational licensing

17. This trend of an ever-expanding number of jobs subject to professional regulation and licensing
raises several challenges in defining what these terms mean and how they apply. This section of the paper
will aim to explain what is meant by the terms, while Section 4. presents an analytical framework for
assessing the regulations, together with examples from competition authorities’ advocacy activities. Four
overarching questions provide a useful framework:

Is a job a profession or licensed occupation?

2. What forms of entry regulations are imposed on the job?
3. What forms of behavioural regulations are imposed on the job?
4. How are these regulations supervised and enforced?
18. When answering the first question, it is important to note that there is no universally accepted

definition of what constitutes a profession or a licensed occupation. Over time, a far greater number of jobs
have been made subject to occupational licensing across OECD member countries, and have also sought
to view themselves as a profession. Broadly, the two terms can be understood as:

e Profession — this refers to specific jobs deemed to be of sufficient importance so as to require
advanced training, often enjoy exclusive rights, and in some cases to be regulated by their own
membership. What constitutes a profession can vary between jurisdictions. Some use the term to
refer to a wide range of jobs that are subject to these forms of regulations, whereas others use it
refer only to the learned or liberal professions that were historically deemed to be of high status
and importance to society and the economy (e.g. lawyers, doctors, accountants and engineers).

e Licensed occupation — a job which requires individuals who wish to perform certain services to
obtain permission from the government or a state authority.

19. For the purposes of the paper, the terms professions and occupations are used interchangeably
to refer to any job subject to licensing or regulation that regulates the entry and behaviour of people
providing services in a market.

20. The second aspect of professional regulation and occupational licensing relates to the different
forms of rules and requirements that may be present to enter the market for a service (OECD, 2004,
2007(5)). The most common across forms of entry requirements are as follows:

o Market entry: Primarily, these involve setting qualification requirements to be able to enter and
practice the profession, including training or apprenticeship requirements and knowledge or skill
examinations. Compulsory membership of a professional association is also sometimes a
requirement. Some professions or jurisdictions may additionally impose quantitative market entry
rules, limiting the number of participants that may train or practise the profession at any one time.
Such limits may also be set on a geographic basis, limiting the number of professionals as a ratio
of the local population, setting a minimum distance between competing professionals, or limiting
foreign entry into a market.

e Exclusive rights: These reserve certain activities or services as only being allowed to be provided
to a consumer by a member of a profession, while another approach is to set which members of
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society may use a specific title (e.g. doctor). A de jure approach sets through rules which tasks are
reserved to a specific class of professional can provide (e.g. what medical treatments are the
reserve of dentists and what could be provided by a para-professional such as a dental hygienist).
Conversely, there are also de facto methods of control that shape consumer behaviour to limit who
can provide professional services (e.g. insurance will not provide a reimbursement unless the
services are carried out by a licensed specialist).

Entry requirements can also vary in stringency depending on the jurisdiction and industry. These

can vary between:

22.

Licensing: the strictest form of entry regulation, which an individual obtains from an authority or a
delegated body before they can use a title and offer a service. A slightly less burdensome version
exists in some jurisdictions and industries where employees can undertake a regulated activity so
long as they do so under the supervision of a fully licensed professional.

Certification: regulations where a professional may choose to be certified by a third party so that
they can use a legally protected title. While certification is not required to enter the market, it may
indicate to consumers a certain level of quality and competence.

Registration: a legal requirement for a professional to register with a regulatory body. Registration
alone is generally not considered to be a sufficient burden to impact the choices of whether or not
to work in an occupation and is therefore not considered an occupational licence.

The third aspect relates to restrictions or rules governing the behaviour of professionals and

licensed occupations (OECD, 2004; 20075)). These include:

23.

Advertising and promotion: Many professions still impose complete prohibitions on advertising of
services or direct solicitation of customers. Less restrictive versions of these rules may still prohibit
references to prices or comparative advertising.

Fees and discounting: At their most severe, professions in some jurisdictions still set a fixed or
minimum price for services. Other common but less restrictive forms of these rules include
prohibitions on offering discounts, setting a recommended price, or imposing ethics guidelines that
professionals do not charge significantly lower than the common price for such services in that
geographic area.

Organisation and structure: Limitations here can include (i) the requirements when combining with
other professionals in the same field, (ii) the extent to which professionals can operate as a
business with professionals from another field, (iii) a fixed corporate structure that professionals
must adopt (e.g. partnership) and who may hold a stake in the business, (iv) restrictions on the
number of locations that one professional can operate (e.g. pharmacists being limited in the
number of pharmacies they manage).

Liability: Many jurisdictions or professional associations make membership contingent on
possessing a minimum level of liability insurance. Jurisdictions may regulate whether there are
maximum limits on claims for civil damages against professionals.

The fourth and final way professional regulations and occupational licensing can vary in form and

definition relates to their approach to oversight. This again depends on the jurisdiction and industry. One
form involves state body or board that is responsible for functions such as regulation, licensing, and
discipline of members of a profession. The alternative is a self-regulation model, where the professional
association is responsible for controlling access to and regulating the conduct of members of the profession
(in addition to the association’s role as advocacy body for their members interests). Recognising that
“members of such associations often have economic incentives to restrain competition and that the product
standards set by such associations have a serious potential for anticompetitive harm” (Allied Tube Corp v
Indian Head Inc 486 US 492, 19882), the Competition Assessments carried out by the OECD
recommends countries “separate the regulatory function from the representative function for self-regulated
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professional associations” (OECD, 2018, p. 20p9)). An oft-cited metaphor is that it is a policy area in many
jurisdictions where rabbits have asked to guard the lettuce (Susskind and Susskind, 2022, p. 413)). Section
3. of this paper connects professional regulation and occupational licensing rules to the evidence of their
impact on competition and other outcomes.

2.3 Policy rationales for professional regulation and occupational licensing

2.2.1. The public interest approach

24, The traditional policy rationale for professional regulation and occupational licensing is commonly
referred to as the public interest approach. This approach identifies several potential market failures in the
market for the services of professionals which justify an intervention (from either government or self-
regulation). Within the relevant literature, three major market failures are identified.

¢ Information asymmetries: in many contexts where a consumer needs the services of a
professional, the consumer will know far less about the nature of the transaction than the
professional. These services are experience goods (where the consumer can only assess the
quality of the service after the fact) or are credence goods (where the consumer will always lack
the information to assess the quality of the service). Further, there are many situations where it is
not possible to connect the quality of the professional and a positive outcome for the consumer.
For example, even the best doctors cannot treat all illnesses, or legal disputes may be settled for
reasons out of the control of even the most skilled lawyer. Alternatively, the services may not be
necessary or have been the solution to the consumer’s problem. In these circumstances,
professionals may (OECD, 2000, p. 1829)):

have an incentive to reduce overall quality. Unable to judge quality differences well, consumers may make their
decisions based on the average quality they expect. Knowing this, and knowing that most consumers will not
detect below-average quality, sellers may offer substandard service while charging the “average” price. Lower
quality service may then proliferate, and the market for high quality service may even fail.

o Externalities: seeking the services of a professional can create risks to third parties who are not
directly involved in the transaction. This generally occurs where an individual consumer accepts a
level of service from a professional that may satisfy their needs, but is not socially desirable. In the
context of accountancy, a poorly performed audit may satisfy the company seeking the audit, but
may negatively impact the company’s financiers, creditors and investors. In medicine, while a
patient may seek only to alleviate symptoms, there may be a wider public health risks in a cure to
prevent contagion (OECD, 2000, p. 30j29).

e Public goods: these are goods that “can be consumed simultaneously by everyone, even by
persons who do not ask and pay for it” (i.e. are non-rivalrous and non-excludable) (OECD, 2007,
p. 24;5) (Pindyck and Rubinfeld, 1998, pp. 672-67830]). Since producers of these goods cannot
exclude non-paying beneficiaries, public goods may be under-produced by market participants,
justifying a regulatory intervention. Some public goods may require the ability to access the
services of a professional as they may provide a wider benefit to society beyond the person paying
for the service directly. For example, parties unable to afford access to legal services inhibit the
public good of a properly administered justice system. Similarly, the work of notaries and
conveyancers is connected to the public good of property rights being well-defined and easily
enforceable.

2.2.2. The private interest critique

25. Academics focused on public choice theory or the Chicago economic theory of regulation believe
professionals can be better explained by their “rent-seeking behaviour, effective lobbying and regulatory
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capture” (OECD, 2007, p. 25;s5)) (Posner, 1974, pp. 335-33831)) (Love and Stephen, 1996(32)). The private
interest critique contests that each profession constitutes a powerful interest group as they are a small
group that is well organised, single-issue oriented, able to provide high quality and relevant market
information, and has no free riders (through compulsory memberships or licences). This leads to
policymakers catering to the interests of professionals rather than public or consumer interests, which are
far more diffuse and are not sufficiently organised in relation to each profession. It has been observed that
this occurs with professions having an outsized influence both in how regulation is designed, but also in
resisting reform efforts to liberalise a profession (Stolfi and Papamakariou, 2021s3). Private interest
approach commentators do not ascribe this focus from policymakers towards the interests of the
professionals rather than the public as corruption, but primarily a matter of incentives being heavily
weighted in favour of professions.

26. The private interest approach also contends that professional regulation and occupational
licensing creates substantial harm to competition. Professional regulation or occupational licensing is
compared to a cartel, permitting undertakings to organise and monitor one another, erect barriers to entry
and place rules surrounding conduct. Proponents argue that there is a wealth of evidence indicating that
many professions generate excessive economic rents compared to the benefits they provide society.

27. It is beyond the scope of this paper to assess the validity of any particular sociological or economic
theory underpinning the existence of the professions. It is important to note “the public and private interest
theories of professional regulation are not mutually exclusive”, as both theories play a major role in
understanding the framework and its impact on competition. For competition policymakers, “the
complexities of the current regulatory framework may only be fully understood by a combined use of both
approaches” (OECD, 2007, p. 265).
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» Evidence on the impact of

regulation

28. Empirical work has largely investigated the effects of licensing occupations and professions, as
well as of entry requirements, while conduct regulation has attracted less attention. Research has focused
on the effect of licensing and entry requirements on higher prices and wages, together with lower
employment and a reduction of supply, on the one hand, and on quality and skills, on the other hand
(Bambalaite, Nicoletti and von Rueden, 2020, p. 7[1). Another strand of the literature has looked at the
impact of entry requirements on geographic mobility. Most of the literature focuses on US data, exploiting
the variability of regulation among different states, and better data availability. The literature deals with a
range of professions and occupations and goes beyond the liberal professions, such as lawyers or
engineers. The occupations and professions covered in these studies range from doctors, nurses and
dentists to interior designers, teachers and tourist guides. The terms professions and occupations are used
interchangeably for simplicity.

29. For the purposes of the paper and the session, this literature review will be organised around the
effects of regulation on competition (Section 3.2), including number of suppliers, prices and quality, and
the effects on inequality and other social dimensions (Section 3.3). Understanding the social implications
of tight professional regulation, such as limiting social mobility, can be of help when advocating for reform
with policy makers and building consensus in society. The chapter concludes with evidence on the effects
of regulation on productivity and the importance of the professions for the economy (Section 3.4). Both
points suggest that regulation matters beyond the professions and occupations themselves, as it has
broader economic repercussions. Before delving into the literature’s findings, Section 3.1 provides some
introduction to the measurement of regulation of professions and occupations. Given the focus of the paper
and the session on policy, it would be important to identify the specific regulation that are being investigated
in the literature, such as certification or training requirements, and their impact.

30. Finally, while understanding the impact of regulation on quality and prices, among other variables,
is valuable for competition policy, empirical studies have more limited use to assess if regulations are
proportionate or achieve their policy objectives. This broader assessment is considered in Section 4. .

3.1. Measuring regulation

31. The literature focusses mostly on licensing and entry regulation, that is requirements to access the
profession, rather than conduct regulation, such as bans on advertising or various forms of price regulation.
Typically, the analysis exploits cross-country or cross-state variation to identify the impact of licensing on
the variable of interest, while there is more limited information of how regulation varies over time thus
hampering panel data analysis. Moreover, it is usually hard to disentangle the impact of the specific
elements of entry regulation, such as exams or training.

32. The simplest form of describing entry regulation is to identify the countries or states that require
licensing or another form of regulation, such as certification or registration (discussed in Section 2. of this
paper). Many papers consider the impact of entry regulation, regardless of whether it is through licensing
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or a lighter form,® while others, such as (Gittleman, Klee and Kleiner, 201734, (Koumenta and Pagliero,
201935)) and (Blair and Chung, 2019s6)), distinguish between licensing and certification. This allows
assessing the different impact of stricter regulation compared with more flexible regimes. Pass rates at
licensing exams are also used as a proxy of strictness of regulation (Kleiner and Kudrle, 200037). Many
papers consider information on the additional requirements that accompany licensing, such as (Kleiner
and Vorotnikov, 201723)).

33. Conduct regulation has attracted more limited attention. For example, (Kleiner et al., 20163s))
examine scope of practice, i.e. the services that a certain professional can perform without supervision.
This regulation could still be seen as a type of entry restriction, though, since it directly affects the number
of suppliers that can offer a given service.

34. In order to provide a richer characterisation of the strictness of regulation, authors such as
(Hermansen, 20193q)), (Farronato et al., 2023p40)) and (von Rueden and Bambalaite, 2020p5)) analyse
information on the requirements that accompany the licensing process, even though the impact of the
individual requirements is typically not identified separately in their studies and proportionality is not
assessed. The former examines regulations classified into four categories: entry regulation, education and
training requirements, renewal requirements and restrictions for ex-offenders. Drawing on information on
these requirements, (Hermansen, 2019, pp. 24-3339)) builds an indicator of how restrictive or flexible
regulation is in all US states. (Farronato et al., 2023, p. 2440)) derive a stringency score based on various
dimensions of licensing regulation,* while (von Rueden and Bambalaite, 2020, p. 19s)) build an indicator
of strictness of regulation that covers qualification requirements, compulsory membership of a professional
association and nationality requirements, among others (see Box 3.3). The latter indicator builds also on
data from the OECD Product Market Regulation (PMR), which covers a subset of professions and
measures entry and conduct regulation (see Box 3.2). As already mentioned, these indicators purely
describe regulations to investigate their relationship with economic variables, but do not incorporate
considerations on whether these regulations are proportionate or unduly restrictive.

35. Studies that analyse a single profession may investigate the impact of complex reforms,
concerning both access to the profession and elements of conduct regulation (Athanassiou et al., 2015(41))
(Koumenta, Pagliero and Rostam-Afschar, 201842)). These are very useful for the specific professions and
could support advocacy but tend not be suitable to draw more general conclusions.

3.2. Impact on competition

36. The literature has addressed the impact of regulation on many economic variables that are relevant
for competition and its conclusions are therefore important to inform competition authorities’ advocacy. The
elements that have been studied include: quality; number of professionals and entry/exit; and prices of
services, wages and mark-ups.

3 For example (Kleiner and Vorotnikov, 201723)) and (Bambalaite, Nicoletti and von Rueden, 2020y1).

4 The information concerns “fees, number of required exams, minimum grade for passing an exam, minimum age
required before practicing, education requirements (expressed in years or credit hours), experience requirements (in
years), and (for the occupations in the License to Work database) an estimate of how many calendar days it takes for
a professional to satisfy the occupational licensing requirements.”
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3.2.1. Quality

37. As discussed in Section 2.2 above, ensuring a minimum level of quality is a key objective for
regulating professions and occupations. Despite this expected outcome from regulation, in practice there
does not seem to be strong evidence that regulation has positive effects on quality.

38. The difficulty in establishing a significant relationship may partly be due to challenges in measuring
guality (OECD, 2013u3)) but it may also be related to the way regulation tries to achieve quality. In these
markets, it could be argued that quality is “a measure of the benefit for the consumer” (Hadfield, 2022,
p. 126641). However, this tends to be different from how regulation promotes quality in practice, which is
typically by focusing on inputs, such as ability, by imposing minimum training and qualification
requirements, instead of quality itself. Moreover, as noted by (Productivity Commission, 2023, p. 6221,
some of the benefits associated to licensing requirements, such as additional training, may matter only in
few and difficult cases involving potentially serious consequences and it may be difficult to measure this
impact.

39. In terms of definition and measurement, there are other challenges too. The “benefit for the
consumer” is subjective and it could be difficult to find objective measures to capture it in an empirical
study. For example, in one of the papers finding a positive correlation between regulation and licensing,
the quality of teachers is proxied by the selectivity of the university where they obtained their degree
(Larsen et al., 2020us]). However, this is not necessarily informative of the quality of teaching. Other studies
identify more objective measures, such as dental health, even though these are self-reported by patients
(Kleiner and Kudrle, 2000377). Another view is that regulation aims to guarantee a certain standard of
service, which may not be the same as consumer benefit or satisfaction, and this can be hardly measured
in a similar way.

40. In the context of professional services, there is the additional complexity of asymmetric information
(see Section 2.2.1). Not only is quality not observable ex ante (experience goods), consumers may not be
able to observe it ex post either (credence goods). They only observe the outcome, for instance if their
illness was cured, which depends on the quality of the medical treatment received but is not entirely
determined by it. This feature of professional services may suggest that consumers, without any regulatory
intervention, are not able to tell apart good quality from low quality professionals. However, this is not a
generally valid conclusion and it is crucial to examine the question on a case-by-case basis and to properly
justify that there is a market failure and that it can be addressed by suitable regulation (see Section 4.1).

41. (Kleiner, 201724)) notes that few studies have “shown significant benefits of occupational licensing
on the quality of services” (see Box 3.1). Moreover, he distinguishes between those occupations that are
not commonly licensed, such as interior designers, and those that are widely licensed such as those in the
healthcare sector. The author recalls that for the former, licensing has a negligible impact on service
quality, and for the latter, the impact is small even according to the few studies that do find evidence of a
positive effect of licensing. (Hermansen, 201939)) notes that the few studies that examine the initial
adoption of licensing, such as that of midwives and physicians in the early 20t century, are the ones that
tend to find positive effects.

42. Looking at the benefits from more pro-competitive regulation, case studies from six EU Member
States on their regulatory reforms suggest that an increase in availability of service providers and
competition do not seem to have negative effects on the quality of services, even though results are not
conclusive and cannot be generalised (Koumenta, Pagliero and Rostam-Afschar, 201842)).
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Box 3.1. The relationship between regulation and quality is not clearcut

Kleiner and Kudrle (2000, p. 568) collected data on dental health through a survey administered to Air
Force recruits and found that more stringent licensing requirements at US state level were not
associated with improved dental health. There is also some evidence of positive effects, for example
Larsen et al.(2020) find that increasing teachers’ requirements improves their quality, Hotz and Xiao
(2011) finds similar results for childcare and Anderson et al. (2016) estimate that the introduction of
occupational licensing for midwives led to a drop of 6-7% in maternal mortality in the US.

More recent work has relied on data obtained from digital platforms where suppliers offer their services,
which allows observing supply and demand on individual transactions. Farronato et al. (2023) analyse
data from a platform for home improvement services and conclude that licensing status, which
consumers can see on the platform, does not have a significant effect on the probability that a consumer
selects the professional.® Conversely, they do find that consumers are more likely to select a
professional when the latter receives positive reviews on the platform. A survey of consumers confirms
the results obtained from transaction data from the platform, showing that “more stringent licensing is
not associated with higher customer satisfaction, as measured by ratings or customer retention”
(Farronato et al., 2023, p. 30). The paper therefore addresses one of the main reasons for the
introduction of licensing, that is to ensure quality standards in a situation of asymmetric information.
The findings suggest that, while a licensing system can be a proxy for quality standards, it is a proxy
that is only rarely updated and monitored, so not very informative for consumers. The survey results
also highlight that consumers tend to be unaware of whether certain occupations are subject to
compulsory licensing or not, and how hard it is to obtain a licence. As a result, consumers may find hard
to associate quality and licensing in their state, which could partly explain why licensing does not seem
to be especially valued by consumers.

Sources:

Anderson, D. et al. (2016), “The effect of occupational licensing on consumer welfare: Early midwifery laws and maternal mortality”, NBER
Working Paper 22456, http://www.nber.org/papers/w22456.

Farronato, C. et al. (2023), Consumer Protection in an Online World: An Analysis of Occupational Licensing.

Hotz, V. and M. Xiao (2011), “The Impact of Regulations on the Supply and Quality of Care in Child Care Markets”, American Economic
Review, Vol. 101/5, pp. 1775-1805, https://doi.org/10.1257/aer.101.5.1775.

Kleiner, M. and R. Kudrle (2000), “Does Regulation Affect Economic Outcomes? the Case of Dentistry”, The Journal of Law and Economics,
Vol. 43/2, pp. 547-582, https://doi.org/10.1086/467465.

Larsen, B. et al. (2020), “The effect of occupational licensing stringency on the teacher quality distribution”, NBER Working Paper 28158,
http://www.nber.org/papers/w28158.

3.2.2. Number of professionals

43. Research shows that entry regulation limits the number of professionals and that this result holds
across different professions and occupations. Therefore, entry regulation restricts the number of suppliers
on the market, when they act as independent professionals, and restricts the pool of workers for companies
that may wish to enter the market or expand, such as law firms or accounting firms.

5 The authors warn that their results are based on a sample of relatively simple services, hence their focus on consumer
satisfaction and not on safety considerations, which are important for other professions: “Our customer satisfaction
metrics [...] are unlikely to take into account factors that are unobservable to the consumer during the transaction, that
may impact consumer safety in the long-run (potentially years in the future), or that may cause externalities on other
individuals.”

Unclassified



20 | DAF/COMP/WP2(2024)1

44. Empirical work analysing a variety of professions finds average reductions in labour supply
between 17% and 27%.° Studies focusing on specific professions reach similar conclusions, even though
the magnitude of the effects varies.” For example, (Kleiner et al., 2016, p. 2753s) estimate that relaxing
regulation, specifically increasing the scope of the medical tasks that nurse practitioners can perform in
some US states,® has a small positive impact on hours worked, which increase by 3-4%.

45, The impact of specific elements of occupational licensing has not been investigated widely and
therefore it is not possible to reach conclusions on which regulations are especially distortive. (Blair and
Chung, 2019, p. 932;3¢)) test whether specific additional requirements for those jobs requiring occupational
licensing have an impact on labour supply. These include “(i) an examination requirement, (ii) a continuing
education requirement, (iii) a training requirement and (iv) whether it took more than one month to obtain
the licence”. They note that, when including these specific requirements to their model, in addition to the
overall variable capturing whether the occupation is licensed or not, the specific requirement does not have
a significant impact on labour supply because it is not possible to disentangle its effect from the overall
impact of licensing.

Dynamic measures of competition

46. The academic literature typically does not attempt to estimate concentration or other structural
measures of competition. This could presumably be related to the fact that most studies are carried out by
labour economists and that they often focus on individuals rather than firms. There is some evidence,
though, that dynamic measures of competition, such as entry and exit rates, and churn rates increase
when regulation is less restrictive.® (Bambalaite, Nicoletti and von Rueden, 2020, p. 15) find a negative
correlation between an indicator of how strict occupational licensing is (see Box 3.3) and churn rates
(defined as the sum of entry and exit, divided by the number of active firms) in a sample of 11 EU countries.
This is consistent with (Canton, Ciriaci and Solera, 20146)) Who study four self-regulated activities in the
EU (legal, accounting, architectural and engineering activities). They find that higher churn rates are
associated with less restrictive regulation, measured by the OECD Product Market Regulation (PMR)
indicator (see Box 3.2). When the PMR falls by 1, thus regulation is less restrictive, the churn rate increases
by 1.75 percentage points.*°

6 (Blair and Chung, 2019;36)) analyse a broad sample including a variety of professions, such as teachers, nurses,
secretaries and salespersons, subject to different licensing requirements across the US states. They estimate that
occupational licensing reduces labour supply by an average of 17-27%. This is consistent with (Kleiner, 20069s)),
showing that the number of jobs in partially licensed occupations grew 20% slower than the number of jobs in
unlicensed occupations. A comprehensive review of the liberalisation of the professions in Greece finds overall positive
employment effects (Athanassiou et al., 2015a1).

7 For instance, (Blair and Fisher, 202297)) find that licensing reduces the number of suppliers on a platform of home
repair and improvement services and reduces the “likelihood that a customer engaged in search finds at least one
worker that can perform a task” by 25%, while lowering service provide surplus and without increasing consumer
surplus.

8 “Nurse practitioners are trained to diagnose and treat common illnesses and injuries, manage chronic illnesses,
prescribe medications, and provide counselling. They face a variety of state-specific occupational regulations that
restrict their activities and their relationship with MDs” (Kleiner et al., 2016, p. 263zg)).

9 Dynamic measures of competition indicate if a market presents firm dynamism, for example “new entrants [...]
replace incumbent firms that exit” or “incumbents and new entrants [...] contest the position of other incumbents”
(OECD, 2021, p. 16(99)).

10 (Runst et al., 2018100)) investigate the impact of a reform of craftsmanship in Germany which exempted some
trades, including brewers and interior decorators, from educational requirements and lowered requirements on others,
such as bakers, butchers and car mechanics. The paper finds that the probability of entry increases between 1.0-1.8
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Box 3.2. The Product Market Regulation (PMR) indicator

In 1998, the OECD created set of indicators measuring the degree of regulation of a county’s economy.
The Product Market Regulation (PMR) indicators measure to what extent policies promote or inhibit
competition in the markets for products and services. They are “de jure” indicators, meaning that they
only verify whether a law is in place or not, they do not check whether it is actively enforced or not.

The indicators are divided in two broad categories, economy-wide and sector indicators. For the
purpose of this paper, the second category, and in the particular the PMR indicator for professional
services, is of great interest.

The Professional Services indicator includes six regulated professions: lawyers, notaries, accountants,
architects, engineers, and estate agents. One should be careful when comparing values across
countries as the activities a specific profession may have access to vary from one jurisdiction to the
other. For each professional service a separate value is published. Further, this value is broken down
into two separate measures: one for Entry Regulation and one for Conduct Regulation. The first focuses
on the condition that an individual must satisfy to qualify for practicing the profession while the second,
instead, concerns the rules that establish what a professional can and cannot do. The weighted average
of these two sub-indicators then gives the PMR value for the professional service in question.

The PMR indicators are updated every five years, with the last edition published in 2018 and the next
one forthcoming in the summer of 2024. In 2021, the OECD organised a Workshop on regulatory
barriers to competition in professional services, to discuss the application of the PMR in this area as
well as potential revisions. The sample consists of all OECD countries plus 11 non-OECD ones. A
bigger set of countries is considered in the OECD WBG indicator, prepared together with the World
Bank Group using the same sources for data. The data is obtained by submitting questionnaires to the
relevant authority in the country interested, at the national level for unitary states and at the federal one
for federal states. The information is scored against widely accepted international best practices, and
the final indicators have values ranging from zero, least regulated environment, to six, the most
regulated one.

Note: The 2018 indicators included some meaningful changes and updates in the way regulation were scored and aggregated, therefore
they cannot be directly compared with those published between 1998 and 2013. A detailed explanation of the methodology used to build

the OECD PMR indicators
Source: Indicators of Product Market Regulation - OECD

Mobility

47. Licensing requirements typically vary from one country to another, or even across different states
within a federal entity such as the United States. Since this may involve obtaining a new licence, or at least
transferring the existing licence, this limits the extent to which suppliers licensed in one country can offer
services in another country. As a result, differences in licensing regimes can lead to entry barriers that limit
the number of providers and the extent of competition.

48. This phenomenon has been studied in the US to investigate the interplay between licensing and
interstate migration. In order to move from one state to another, professionals who are licensed at state

percentage points for the occupations affected by the reform, with a larger effect for the trades that were fully liberalised
than for those that were only partially liberalised, compared with a probability of entry of only 0.81% in the overall
sample. Exit probabilities also increase for fully liberalised occupations. The study replicates (Rostam-Afschar,
2013p101)) With some changes in the dataset and the methodology.
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level incur costs to obtain a licence from the state they move to, which might even involve taking additional
licensure exams. Therefore, individuals cannot move freely to a state with stricter regulation from a state
with more flexible licensing requirements. For instance, (Johnson and Kleiner, 202047;) compare the
geographic mobility of professionals that are licensed at state level, with that of professionals in “quasi-
national” occupations who still need to transfer their licence but at lower cost.*! They conclude that state-
licensed professionals move to another state at a rate that is 7% lower than that of “quasi-national”
occupations.

49. The evidence is consistent with other empirical work'? and with descriptive data in (White House,
2015, p. 1514¢)) suggesting that individuals in the most licensed occupations have lower interstate migration
rates than individuals in occupations subject to less strict regulation.

3.2.3. Wage premiums, prices and mark-ups

50. Less competition and business dynamism, as measured for instance by lower entry and exit and
lower churn, can also be detected by analysing wage premiums in regulated professions, compared with
unregulated professions. Research indeed finds that there is a positive wage premium associated with
occupational regulations, even though its magnitude varies both by profession and, within the same
profession, across the wage distribution (see Section 3.3).

51. Most authors find a wage premium for those holding professional licences, with respect to
individuals with similar qualifications. Studies using US data find an average premium between 5.7% to
15%, depending on the sample and the specification.*® (Gittleman, Klee and Kleiner, 2017, p. 75(z4) find
that a licence or a certification increases hourly wages by about 5.7%, but cannot disentangle the impact
of the two.** When they focus only on individuals holding licences that are required for their current jobs,
the wage premium is higher, estimated at 7.5% (Gittleman, Klee and Kleiner, 2017, p. 83(34)). Similar results
as to the impact of licensing and certification hold for the EU too. (Koumenta and Pagliero, 2019, p. 840zs)
find a 4% premium on hourly wages for those workers holding licences. They conclude that the wage
premium is mostly driven by competency signalling (around two thirds) and only one third can be explained
by “entry restrictions (associated with the monopoly effect of licensing)”.

1 nterstate movement is discouraged by the fact that many licensed occupations develop a local clientele. To address
this source of bias, the paper compares state-specific and quasi-national licensed occupations, since both face similar
costs when moving away from their local markets.

2 The negative Impact of licensing on mobility is confirmed by (Hermansen, 20193q]), who analyses job mobility across
states and industries using a rich dataset of information on the occupations that are subject to licensing in the US
states and on the strictness of licensing regulation for a subset of 31 occupations. The analysis disentangles the impact
of different elements of licensing regulation on workers’ moves across states. (Hermansen, 2019, p. 42j39) finds that
“higher entry restrictions and higher renewal requirements are associated with lower between state and within industry
job-to-job moves, while education and training requirements yields positive, but mostly insignificant estimates.”

13 For instance, (Kleiner and Krueger, 2013, p. 186p1s)) using a US sample estimate that the average premium to
licensing ranges between 10% and 15%.

% The paper distinguishes between licensing and certification, as follows: “we assume that a respondent had attained
a license if a federal, state, or local government issued that respondent’s credential (“licensed”). By contrast, we
assume that a respondent had attained a certification if a private agency issued that respondent’s credential
(“certified”).” (Gittleman, Klee and Kleiner, 2017, p. 7934) however, note that they cannot disentangle the impact of
licensing and certification.
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52. Moreover, studies have found wide variation in wage premiums by profession.'® (Kleiner and
Krueger, 20131)) posit that these differences might theoretically be explained by the different ability of the
professions to capture rents, in line with the critique described in Section 2.2.2.

53. Consistently with these findings on wages, the literature tends to conclude that tighter regulation
is also associated with higher prices of the services subject to regulation and higher mark-ups. (Kleiner
etal., 2016, p. 2633g) estimate that tightening regulation, specifically limiting the scope of the medical
tasks that nurse practitioners can perform in some US states,*® increases the price of routine medical visits
for children by 3-16%. (Kleiner and Kudrle, 2000, p. 57337;) exploit variation in dentistry regulation across
US states to estimate that stricter regulation results in 11% higher prices of dental services. There is also
some evidence that relaxing regulations is associated with price declines or at least no increases relative
to comparable services, as shown for instance in studies of reforms in Greece (Athanassiou et al., 2015(41))
and Poland (Rojek and Masior, 20169).1” Focussing on the engineering and accounting professions,
(Thum-Thysen and Canton, 2017s0)) estimate higher mark-ups associated with tighter regulation as
measured by the PMR (see Box 3.2).8

3.3. Impact on equality and inclusion

54, The empirical literature on the effects of occupational entry regulations on equality and inclusion
is relatively limited (Bambalaite, Nicoletti and von Rueden, 2020, p. 33(y), but there are some relevant
findings that can help provide a more rounded picture of the impact of regulation and support the case for
reform.

55. In terms of impact on the licensed individuals, it appears that licensing makes it more likely for
them to have a job, compared to non-licensed individuals. Moreover, there is evidence that it boosts the
employability of minorities and women. However, there is a lot of variation in the wage premiums of
licensed individuals and regulatory barriers seem to favour high earners disproportionately. In addition,
licensing seems to limit social mobility, at least concerning some liberal professions. Therefore, it is not
clear that regulation, as designed, is overall beneficial.

3.3.1. Equality and inclusion for licensed professionals

56. While occupational licensing does increase average wages (see Section 3.2.3), it does not appear
to reduce wage inequality, as confirmed by studies on the US and the EU. Holding an occupational licence
increases the likelihood of having a job but it “does not appear to reduce wage inequality, overall, and may,
in fact, increase it in the bottom quartile” (Gittleman, Klee and Kleiner, 201734).'° These results are

15 (Kleiner, 2000y102]) (Koumenta and Pagliero, 2019(35)) In addition, (Morikawa, 2018(96]) refers to a number of studies
on wage premiums of professions and occupations, such as physicians, dentists, lawyers, barbers, hairdressers, and
massage therapists.

16 See footnote 8.

17 While most studies use data on professionals, (Farronato et al., 202340]) study demand-side data from a platform
of home improvement services. They conclude that more stringent licensing laws are associated with less competition
and higher prices.

18 The study uses firm-level data in 13 EU member states and finds that, when the PMR increases by one unit, mark-
ups increase by about 5%. This is line with earlier results by the authors using sector-level data (Thum-Thysen and
Canton, 2015(122)).

19 (Koumenta and Pagliero, 2019, p. 8463s)) find similar results using data from the EU. In their study, they investigated
and concluded that licensing increases the difference between the 99™ and the 15t percentiles, between the 95" and
the 51, and between the 90" and the 10" percentiles compared to the distribution of earnings for unlicensed workers.
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consistent with (Kleiner and Vorotnikov, 201723]), who have also studied the effect of licensing on the wage
distribution in the US and found that the impact varies among the different percentiles of the distribution.?®
It is not clear how these differences relate to other considerations. For instance, some of the workers in
the low percentiles in the income distribution may be younger and less experienced workers who, over
time, will progress to higher wage percentiles. Conversely, a less positive explanation may be that some
of the tasks performed by individuals in lower percentiles are also performed by non-licensed individuals,
possibly with lower qualifications, offering lower prices. The latter tentative explanation might even throw
into question whether those tasks required qualifications in the first place.

57. A much less investigated aspect of occupational licensing is its interplay with social mobility.
Licensing imposes upfront costs, in terms of the time and money spent on qualifications and on-the-job
training, as well as fees. It can be expected that these costs discourage candidates from lower-income
backgrounds from entering some professions. (Mocetti, Roma and Rubolino, 20201;) investigate potential
linkages between licensing and social mobility. They exploit two major reforms that liberalised regulated
professions in Italy and lowered regulatory barriers as measured by the OECD PMR Indicators. The
authors find that a decrease of one point in the regulatory index, measured on a scale from 1 to 6, leads
to a 2.3% decrease in the propensity for children to follow their parents’ professional career compared to
the control group. This is confirmed by (Basso et al., 202152;), who conclude that candidates sitting the bar
exam are more likely to succeed when they have relatives already practicing the profession. Even though
the literature on social mobility is relatively limited at the moment, it appears that it would be a fruitful area
for investigation, given how extensive occupational licensing has become (see Figure 2.1).

58. Finally, holding an occupational licence seems to help certain types of workers to signal quality
and may make it easier for them to get jobs. For instance, (Law and Marks, 2009(s3)) conclude that licensing
helped women and black workers to signal quality when licensing was introduced in the US, at a time when
they might have been otherwise discriminated in the job market. Some positive impact on women is also
reported in terms of lower gender earnings gaps for pharmacists, as well as greater flexibility and the
opportunity to work part-time (Goldin and Katz, 2016s4), even though it is not clear to what extent this
applies to other professions.

3.3.2. Broader implications

59. Beyond the impact on professionals themselves, regulation also has a social impact on consumers
and citizens more broadly. While higher prices are associated with stricter regulation, the impact may fall
disproportionally on certain income groups. (Hotz and Xiao, 2011ss) find that childcare licensing has the
unintended consequence of increasing prices and reducing the number of providers in low-income
neighbourhoods, while increasing the quality of providers in high-income neighbourhoods, which
represents a welfare transfer from low-income to high-income neighbourhoods.?*

60. (Kleiner and Soltas, 202326]) estimate that the licensing of an occupation reduces its surplus by
12% compared to the unregulated scenario. 70% of these welfare costs are borne by workers, while 30%
by consumers. In addition, economic models find that occupational licensing leads up to 2.85 million fewer
jobs in the US resulting in USD 203 billion in annual costs to consumers (Kleiner, 2015(sg)).

20 They note that for workers in lower paid jobs the effect of licensing on wages is much weaker than for those earning
more. These differences are quite substantial and can be largely explained by whether workers have a licence or a
certification. Once adjusting for occupation, the large differences in wage premiums even out across the distribution
from a low of 7.9% for the lower paid occupations to a high of 9.5% at the top of the distribution.

2! The authors note that this finding by income is not precisely estimated. Quality is measured as a childcare centre’s
accreditation with the relevant body, the National Association of Education for Young Children (NAEYC).
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3.4. Impact on productivity and the economy

61. Evidence on the impact of regulation on productivity and, more generally, the economy can help
argue for the benefits of reform. The impact of professional services’ regulation on productivity is an
empirical question, since on a theoretical level regulation could have both positive and negative effects.
By screening professionals so that only the highly skilled enter the market, regulation may lead to higher
productivity than if entry was easier. However, entry restrictions and less competition may lower
managerial incentives for more efficiency and innovation (Bambalaite, Nicoletti and von Rueden, 20201)).

62. The impact of entry requirements and regulation on productivity and growth has not been studied
extensively, though, and recent OECD work by (Bambalaite, Nicoletti and von Rueden, 2020y) tries to fill
this gap. The study investigates the relationship between occupational entry regulation (OER, see
Box 3.3), on the one hand, and firm-level labour productivity and labour reallocation, on the other, in a
sample of 11 EU Member States.?? They find that less restrictive regulation could lead to a 1.5% higher
productivity growth for the average firm. This effect is particularly important for firms with one to ten
employees, which would benefit from almost 2% higher productivity growth if regulation was lowered to
the minimum level observed among the countries covered by the study (i.e. Sweden).

63. The study also finds that restrictive regulation harms employment growth, because it makes it
difficult for workers to move from less productive to more productive suppliers. If this reallocation was
easier and the extent of occupational regulation was reduced to the lowest level observed among the 11
countries in the sample (i.e. Sweden), this could result in 10% higher employment growth on average.

22 Their dataset consists of 11 occupations (three professional and three personal) in 11 EU member states. This is a
subset of a broader group of countries and services for which (von Rueden and Bambalaite, 202025)) have built an
indicator of restrictiveness of Occupational Entry Regulation (OER).
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Box 3.3. Occupation Entry Regulations (OER) index

The Occupational Entry Regulations (OER) index focuses on a set of homogenous restrictions across
personal and professional services. The OER indicator covers five professional services, nine personal
services, and nurses for a set of 18 OECD countries, India, and South Africa. The sources of the data
are the European Commission “Regulated Profession Database” and the OECD “Product Market
Regulation Database”, while for countries not covered by these databases the information was collected
from country-specific sources.

The structure of the indicator is the following. The most aggregate level distinguishes between three
types of OER: licensing, licensing required only for supervisors, and certification. Licensing is the most
restrictive form of regulation of the three, licensing only for supervisors is considered less restrictive and
therefore the indicator score is discounted. Certification is the less restrictive option, as it is completely
voluntary, so the indicator is discounted even more.

At the second level, regulations are categorised along three different areas: administrative burdens,
qualification requirements, and mobility restrictions. The first dimension covers the burdens to obtain
the legal authorisation to practice. It includes i) territorial restrictions, ii) restrictions on the total number
of authorisations granted, and iii) registration requirements of professional associations, The second
dimension focuses on the educational requirements for entering an occupation. These are i) the number
of possible pathways to obtain the qualification, ii) whether courses are mandatory, iii) whether
traineeships are mandatory, and iv) the presence of mandatory exams. The last dimension records the
barriers to mobility between different jurisdictions like i) the presence of transparent recognition
mechanisms of out-of-jurisdiction qualifications, ii) the obligation of out-of-jurisdiction workers to take
local exams, and iii) the necessity to demonstrate citizenship.

The final score of the indicator is scaled between 0 (no regulation) and 6 (fully regulated).

Notwithstanding all the positive aspects of the indicator, this new measure is subject to a series of
limitations. First, no consideration is given to the differences in quality of the services provided by
professional as there is no comparable data available. Second, several aspects of regulation had to be
omitted as they were not common to all occupations, such as the price of a licence, collectively agreed
limits to fees, grandfathering rights and so on. In some markets, these may play a crucial role and
therefore the resulting score could be underestimated. Finally, the indicator does not cover the number
of reserved activities that are associated with each profession or occupation.

Note: The five professional services included in the study are: Accountant, Architect, Civil Engineer, Lawyer, and Real-estate agent. The
nine personal services are: Beautician, Baker, Butcher, Driving Instructor, Electrician, Hairdresser, Painter Decorator, Plumber, Taxi Driver.
Source: von Rueden, C. and |. Bambalaite (2020), “Measuring occupational entry regulations: A new OECD approach”, OECD Economics
Department Working Papers, No. 1606, OECD Publishing, Paris, https://doi.org/10.1787/296dae6b-en.

64. From a policy perspective, it is useful to disentangle the effects of specific types of regulations
(see Box 3.3). (Bambalaite, Nicoletti and von Rueden, 2020p1;) examine the impact on productivity of
lowering qualification requirements, administrative burdens and mobility restrictions individually, while
keeping the other types of regulations unchanged. They find that qualification requirements have an
especially large impact on productivity. If they were reduced from the highest value in the sample (i.e.
Germany) to the lowest (i.e. Sweden), the most productive firms would experience a 4% increase in
productivity growth (see Figure 3.1).
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Figure 3.1. Productivity gains from reducing regulation

Productivity gains from reducing regulation from most to least regulated country

I Quartile 4 (high) Il Quartile3 Quartile 2 Hl Size class 1 (small)

Administrative burden

Qualification requirements

Mobility restrictions

45

Note: This figure shows, other things equal, the impact of a reduction in the average stringency of occupational entry requirements, measured
by three sub-indicators introduced in this paper, from the sample maximum to sample minimum (always Sweden). For administrative burdens,
the most restrictive burdens are recorded for Portugal, for qualification requirements it is Germany, and for mobility restrictions it is Hungary.
Calculations are based on estimates from Table 4, models IV and V, of (Bambalaite, Nicoletti and von Rueden, 2020p) on results that are
statistically significant only.

Source: Reproduced from (Bambalaite, Nicoletti and von Rueden, 2020;1)), Figure 10.

65. In addition to evidence on productivity gains at firm level, research has shown that relaxing
regulations has a positive impact at an aggregate level. A study found that the EU Services Directive,?
which sought to remove the barriers that hinder businesses from offering their services in another country,
generated GDP gains between 0.26% and 1.78% for EU members, with the average EU level impact on
GDP at about 0.8% (Monteagudo, Rutkowski and Lorenzoni, 2012(s7)).

66. Professional services account for a significant share of the economy?* and are important inputs
into other sectors. Therefore, any inefficiencies as well as any gains, including those associated with
regulation, will spread to other sectors of the economy. Data for the EU indicates that, for instance, EUR 1
of final demand for architectural and engineering activities generates EUR 1.9 of gross production in the
whole economy. One euro of final demand for legal and accounting activities generates EUR 1.8 of gross
production (Canton, Ciriaci and Solera, 2014, p. 13s]).

67. In summary, there is some evidence that occupational entry regulations have a negative impact
on productivity and employment growth and that lowering barriers to mobility across countries can deliver
GDP gains. Given the importance of regulated occupations and professions in the economy and their role

23 Council Directive 2008/8/EC of 12 February 2008 amending Directive 2006/112/EC as regards the place of supply
of services.

24 The European Commission noted that “business services, many of which are regulated professional services,
contribute around 13% to EU gross value added and almost 14% to EU employment” (European Commission,
2021p16)). In addition to their direct economic contribution, professional services have so-called “forward linkages”, i.e.
they are inputs to other economic activities, and “backward linkages” as professional services are users of other
sectors’ outputs.
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as inputs to other economic activities, regulatory reform could therefore deliver important economic
benefits.

3.5. Conclusions

68. The literature focusses mostly on licensing and entry regulation, that is requirements to access the
profession, rather than conduct regulation, such as bans on advertising or various forms of price regulation.
Moreover, it is usually hard to disentangle the impact of the specific elements of entry regulation, such as
exams or training. Finally, the empirical studies covered in this paper do not examine whether regulation
is proportionate and whether it does achieve its objectives.

69. As discussed in Section 2. above, ensuring quality is a key objective for regulating professions
and occupations. Despite this expected benefit, in practice there does not seem to be strong evidence that
regulation has positive effects on the quality of services. The literature does not investigate more broadly
other positive effects that regulation may achieve, though, such as consumers’ access to services offered
by suitable professionals or the signalling value of certifications for new entrants.

70. Research shows that entry regulation limits the number of professionals and that this result holds
across different professions and occupations. Therefore, entry regulation restricts the number of suppliers
on the market, when they act as independent professionals, and restricts the pool of workers for companies
that may wish to enter the market or expand, such as law firms or accounting firms. The academic literature
typically does not attempt to estimate concentration or other structural measures of competition. There is
some evidence, though, that dynamic measures of competition, such as entry and exit rates, and churn
rates increase when regulation is less restrictive.

71. Licensing requirements typically vary from one country to another, or even across different states
within a federal entity such as the United States, and this limits the extent to which suppliers licensed in
one country can offer services in another country. As a result, this limits the number of providers and the
extent of competition?®.

72. Less competition and business dynamism, as measured for instance by lower entry and exit and
lower churn, can also be detected by analysing wage premiums in regulated professions, compared with
unregulated professions. Research indeed finds that there is a positive wage premium associated with
occupational regulations, even though its magnitude varies both by profession and, within the same
profession, across the wage distribution. The literature also tends to conclude that tighter regulation is also
associated with higher prices and mark-ups of the services subject to regulation. As noted above, the
literature does not consider if the regulation achieves other objectives or whether it is justified, calling for
case-by-case assessment by competition authorities and policy makers (see Section 4.

73. While occupational licensing does increase average wages, it does not appear to reduce wage
inequality. Holding an occupational licence increases the likelihood of having a job but it “does not appear
to reduce wage inequality overall, and may, in fact, increase it in the bottom quartile” (Gittleman, Klee and
Kleiner, 201734)). There is some evidence suggesting that it does not have an especially negative impact
on women and minorities, in fact it seems that it is a helpful signalling device for them. However, it does
not seem to favour social mobility: when regulation is strict and licensing more costly, it is more likely that
individuals from more privileged backgrounds can obtain licences at the expense of others.

74. Beyond the impact on professionals themselves, regulation also has a social impact on consumers
and citizens more broadly. There is some evidence that the effect of higher prices and lower access to
services does not fall on all consumers in a uniform way but impacts disadvantaged consumers more.

25 see discussion of policy initiatives and barriers to mobility in Section 2.
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75. Finally, there is some evidence that occupational entry regulations have a negative impact on
productivity and employment growth and that lowering barriers to mobility across countries can deliver
GDP gains. Given the importance of regulated occupations and professions in the economy and their role
as inputs to other economic activities, regulatory reform could therefore deliver important economic
benefits.
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»  Competition advocacy

76. Competition authorities are very active with advocacy efforts concerning professions and
occupations. While there are many differences in the extent of licensing and the specific regulations across
countries (see Figure 2.1), regulatory barriers to competition tend to be similar across the countries that
do regulate. These regulatory barriers are also similar across different professions and occupations. While
regulatory barriers are found in laws and regulations, statutes and decisions by professional bodies with
regulatory functions can also create barriers to competition. Professional bodies affect competition not only
through regulation but also through anti-competitive practices, such as price fixing, which however are not
included in the scope of the paper.

77. Building on competition authorities’ advocacy for pro-competitive regulation, it is helpful for
countries to set up a framework that public authorities can use when they develop draft regulations about
professions and occupations. This can limit the extent of restrictive regulation if draft regulations undergo
an ex-ante review through a competition lens. It can also promote a common understanding between
competition authorities and policy makers about regulatory barriers to competition, which in turn can help
cooperation on ex-post reviews of existing legislation.

78. There is also value in a legal requirement that any new regulation of professions and occupations
is assessed, along the lines of the European Proportionality Test Directive (see Box 4.1). The identification
and assessment of existing or proposed public policies that unduly restrict competition is also
recommended by the OECD Recommendation on Competition Assessment [OECD/LEGAL/0455].

79. This section outlines a general analytical framework applicable to the following three issues that
competition authorities deal with in their advocacy activities concerning the regulation of professions and
occupations: (i) whether a licence is necessary; (ii) whether the specific licensing requirements are
proportionate; and (iii) whether conduct regulation is proportionate. It is followed by examples of opinions
by competition authorities for each of the three groups. It concludes with some considerations about
advocacy initiatives more generally.

80. The section refers generically to occupational or professional licensing, as this is the terminology
adopted in the indicators and the empirical literature discussed above in the paper. However, other
jurisdictions use a variety of different definitions that are slightly different but broadly refer to similar
situations. While in some jurisdictions, such as the US and Australia, occupational licensing is the most
frequent term, elsewhere, such as in the EU, it is common to refer to regulated professions (see Section
2.2).

4.1. Analytical framework for the analysis of regulations

81. This sub-section sketches a common framework applicable to the three groups of issues listed
above. Any consideration that applies only to one of the three groups above will be covered in one of the
following sub-sections.

82. The framework mainly draws on the approaches set out in OECD (2019sg)), European Commission
(2022597) and Productivity Commission (2023p217). The OECD Competition Assessment Toolkit is a general
methodology that can be used to analyse regulations ex ante or ex post. The US Guidance on accounting
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for competition effects (US Office of Information and Regulatory Affairs, 20230 provides a similar
framework. The European Proportionality Test Directive (see Box 4.1) focusses on professions and
occupations, and applies to regulations and requirements ranging from protected titles and reserved
activities to qualifications and advertising bans (European Commission, 2022(s9]). Productivity Commission
(2023p215) focusses on occupational licensing and contains a framework to analyse both licensing
requirements and whether licences are needed in the first place.

83. These methodologies share a common structure, summarised in the following steps:
(i) identification of potential regulatory barriers; (ii) identification of the policy objective and link between
the regulation and the policy objective; (iii) identification of alternative regulations, balance of benefits and
competition distortions and recommendations of the least restrictive option.

4.1.1. Potential regulatory barriers

84. Legislation concerning professions and occupations may create competition concerns. This does
not mean, however, that it is the only source of potential barriers having an impact on professions and
occupations. First, sector-specific legislation may contain provisions that concern professional services,
such as legislation on construction services that describes the qualification and experience needed by
engineers involved in public works. Second, professional bodies that are entrusted with regulatory
functions may issue circulars or other decisions that restrict competition beyond what is necessary.

85. In order to have an initial indication of which regulations potentially raise competition concerns, it
is useful to refer to (European Commission, 2022s9)), which sets out a non-exhaustive list of regulatory
requirements that are to be analysed in line with the Proportionality Test Directive (see Box 4.1). The
rationale for a proportionality test defined at EU level is to “avoid fragmentation of the internal market and
to eliminate barriers to the taking-up and pursuit of certain employed or self-employed activities” (par. 5,
preamble). While competition is not its ultimate aim, eliminating barriers to access the professions is in line
with the objective of making regulation more pro-competitive. The following are examples of the
requirements to be assessed under the Directive: prior authorisation to access the activity, exclusivity,
compulsory chamber membership, involvement of competitors in granting of authorisations, quantitative
or territorial restrictions, legal form requirements, shareholding requirements, ban on having more than
one establishment, requirements on minimum number of employees, minimum and/or maximum tariffs,
voting rights/board membership requirements and notification/registration obligations.

86. In addition to these specific requirements, other potential restrictions can be identified using the
OECD Competition Assessment Checklist (OECD, 2019;ss)). While the Checklist is not targeted at
professional and occupational legislation, it provides guidance on the type of regulations that are likely to
restrict competition. It flags four groups of restrictions: (i) regulations limiting the number or range of
suppliers, such as establishing a licensing process as a requirement of operation; (ii) regulations limiting
the ability of suppliers to compete, such as advertising bans or price regulation; (iii) regulations reducing
the incentives of suppliers to compete, such as those creating a self-regulatory regime; (iv) regulations
limiting the choices and information available to consumers, such as those reducing the ability of
consumers to change suppliers.

4.1.2. Policy objective and link between the regulation and the policy objective

87. When a regulation has the potential to restrict competition, for instance because it sets a licensing
requirement (OECD, 2019sg)), the next step is to identify the objective of the regulation and to understand
whether the market fails to deliver that objective in the absence of regulation.

88. While the rationale of regulation can be broadly explained in terms of addressing market failures
and public interest objectives, as discussed in Section 2. , it is important that policy objectives are specific
and that they are linked directly to the regulation in question. When analysing regulations, competition
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authorities typically ask policy makers to spell out clearly how certain requirements contribute to achieve
their objective. It is often hard, however, to establish a connection between a given requirement and a
policy objective, as reported by (European Commission, 2022, p. 21js9). A general statement that the
“academic qualification required for practice of the profession serves to guarantee the knowledge and skills
needed for said practice and ensure compliance with the standards in terms of quality and safety that a
client can expect” does not seem to articulate how the academic qualification ensures quality and safety.
Indeed, academic qualifications may be necessary but not sufficient to ensure quality.

4.1.3. Alternative regulations and recommendations

89. If there is a policy objective that requires regulatory intervention, the next question would be what
type of intervention would address that issue. The OECD Competition Assessment Toolkit (2019, pp. 72-
7858)) suggests consulting relevant stakeholders and, ideally, potential new entrants to gather useful
information about alternative regulations, as well as to rely on the experience of other jurisdictions. In some
cases, the conclusion may be that other alternatives are not suitable or not sufficient to address the policy
objective and that the regulation is necessary.

90. When assessing the costs and benefits of licensing and other regulations of professions and
occupations, it is worth considering social implications too. Entry requirements that go beyond what is
necessary to perform the tasks involved are likely to prevent some individuals from entering the labour
market and exacerbate intergenerational mobility issues (see Section 3. ). This also represents an
additional cost for existing workers who need to acquire new qualifications or invest in continuing
education, thus subtracting time from their remunerated work. A similar argument about the opportunity
cost of training was made, in relation to training on food safety, in OECD (2016, pp. 263-267[61)). Regulation
imposed a training requirement to all staff working in the manufacturing, transportation and retail trade of
food, regardless whether they did handle food or not. The OECD recommended targeting the requirement
only to staff that had direct contact with the foodstuffs.

91. Finally, competition authorities’ opinions about regulatory barriers make recommendations to
make the regulation less restrictive than the original one. They can compare potential alternatives using a
variety of approaches, such as listing pros and cons or quantifying the impact of the different alternatives.?%
Ultimately, the option that addresses the market failure or the public interest in the less restrictive way will
be the option that the competition authority will recommend.

26 OECD (2019, vol. 3) suggests some criteria to develop alternatives and to compare them.
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Box 4.1. The EU proportionality test before adoption of new regulations of professions

Directive (EU) 2018/958 sets out a common proportionality test that Member States are required to
conduct before adopting new, or amending existing, regulations concerning the professions. The
introduction of a common approach was motivated by significant differences among the existing
procedures used by Member States to evaluate new provisions.

According to the directive, Member States must ensure that all new provisions restricting access to
regulated professions have as their goal the attainment of public interest objectives. Importantly, purely
economic and administrative reasons cannot be accepted as valid justifications.

Article 7 of the directive discusses in detail the actual test to be carried out. First, Member States must
ensure that the provisions being discussed, and the restrictions linked to these, are proportional to the
objective being pursued, and do not impose measures that go further than that. Second, Member States
must carefully consider the impact of the provisions on the correct functioning of the internal market, if
there are already existing rules and laws that fail to meet the objectives being pursued, and whether
there are no less restrictive alternatives available. Third, they must establish whether the qualifications
required to perform the reserved activity are warranted given its complexity, if there are other ways to
obtain the necessary qualifications, and the activities being reserved can be shared with other
professions. Finally, Member States are required to assess the ways in which the proposed provisions
combine with the minimum requirements individuals must satisfy to obtain a licence or be part of a
professional body. These requirements can be an obligation to continue professional development,
limitations and requirements on advertising, and rigid guidelines on minimum and maximum tariffs
professionals can charge.

As the goal of the directive is to create an efficient common approach, ensuring transparency and co-
operation among member states has a prominent place in the framework. Member States are required
to make information about the proposed provisions available to all stakeholders and consult with them.
They also must make this information available to other Member States and the European Commission,
so that they may comment or take inspiration from successful experience elsewhere.

Source: Directive (EU) 2018/958 of the European Parliament and of the Council of 28 June 2018 on a proportionality test before adoption
of new regulation of professions, OJ L 173, 9.7.2018.

4.2.1s alicence necessary?

92. The rationale for introducing occupational licences is often to ensure a certain level of service
quality (see Section 2.2.1), relating to objectives such as safety and consumer protection. In particular,
safety concerns are especially acute in the healthcare sector which is one where licensing is prevalent: at
the same time, it is hard for consumers to verify service quality and there is a high risk that consumers will
be harmed in the event of a bad choice. Similarly, licensing is common in the construction sector, at least
in supervisory roles, in view of the public interest in compliance with building standards and other technical
regulations that require certain minimum knowledge and qualifications. There are, however, other
occupations for which the risk for consumers and the public from a poor choice is not significant. The
nature of the occupation and the public interest that its regulation is designed to protect is a key
consideration in assessing if a licence is heeded.

93. There may be different considerations about the need for a regulatory intervention, depending on
whether the consumer is an individual or a company. In the latter case, it is likely that the information
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asymmetry with the service provider will be less severe than if the consumer is an individual and the need
for licensing likely to be lower.

94. For cases when the risk of consumer harm is low, Productivity Commission (202321;) mentions the
example of negative licensing, which was recommended by the New South Wales Productivity
Commission together with the application of consumer protection legislation. Negative licensing allows for
“the prohibition of businesses or individuals from practice in a particular occupation, but involves no prior
approval nor a formal (positive) licence for practitioners” (Productivity Commission, 2023, p. 6321). While
it removes excessive burdens, it still protects consumers by excluding certain providers that policy makers
consider unsuitable, possibly because of harm occurred in the past or other criteria (e.g. preventing gang
members from owning tattoo parlours to improve community safety) (Government of South Australia, 2016,
p. 35p2)). Examples of activities considered posing low risk to consumers and workers include debt
collection without face-to-face contact, tattooing and hair dressing (New South Wales Productivity
Commission, 2021}e3)).

95. Productivity Commission (2023, p. 67[21)) sets out the evidence to assess if a licence is likely to
address the policy concerns, as follows:?’

¢ “Are health and safety risks the result of practitioner competency?

e Is poor quality work due to lack of training, inexperience, or poor incentives?
e What training, qualification and experience would exist without licensing?

e Are other laws and regulations failing and if so, could they be improved?”

96. The first two questions concern the link between specific policy objectives and the introduction of
licensing, while the third tries to establish a counterfactual to licensing, such as the situation in a
comparable country where the occupation is not licensed. Productivity Commission (2023, p. 6921)) warns
however that it can be hard to assess risk and acknowledges that licensing is sometimes introduced in
response to incidents involving public safety and is hard to reverse later on. Given the variation in
approaches to licensing the same profession across different countries (discussed in Section 2.1), there is
a question of whether the evidence used to assess risk, and to connect the risk and the specific policy
response, i.e. licensing, is sufficient or is detailed enough. Productivity Commission (2023, pp. 74-76[21))
explains this variation partly by pointing to insufficient evidence to inform policy.

97. The last question is around alternative ways to achieve the policy objective, where laws and
regulations to consider could be consumer protection legislation, product safety rules and other technical
rules, such as building regulations. If regulation on its own is not considered sufficient, one of the following
could be a less restrictive approach than licensing all individuals in a profession or occupation:

e A licence held by managers/supervisors and not all individuals: When individuals work for a
company, it could be argued that managers will supervise the work and that there would be
processes in place to ensure quality (European Commission, 2022, p. 32[s9)).

e Shared activities: Under this option, while the activity would still be subject to licensing, it would be
performed also by other professionals. For example, according to the OECD 2023/24 PMR dataset
to be released in July 2024, in OECD countries lawyers rarely have exclusive rights to perform
certain services, such as drafting legal documents or transferring titles to real estate, which can be
provided by other professionals too.

e A certification for individuals wishing to practise the profession or the occupation: Under this option,
consumers can select anyone to provide the service but may find the quality certification useful as

27 These questions are designed the inform the choice around whether licensing is the best response. (Productivity
Commission, 2023, p. 67[21)) also spells out a later step, i.e. whether licensing is well designed, which focuses on
minimum requirements, duration, etc.
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an indicator of quality (European Commission, 2022, p. 32jsq)). Certification may be beneficial both
to consumers and new entrants, whose services are not yet known to consumers. If the criteria are
very strict and consumers have strong preferences for certified individuals, though, a certification
may be limiting too.

98. European Commission (2021, p. 7e) mentions another barrier which could be defined as
“fragmentation”, that is a situation where the legislation creates narrow professional niches. In respect to
the profession of architect, the report found such “fragmentation” of the profession in some countries,
where there are different types of architects for specific types of services. As a result, the market is
artificially split into smaller markets with fewer suppliers, even though professionals may be able to deliver
services in more markets.

99. Even when an occupation is subject to individual licensing and the alternatives set out above are
not feasible, there may be ways to lower barriers to entry. As described in Box 4.2 below, competition
authorities have advocated for more training centres and licensing centres, as well as for more frequent
exams, to make it easier for prospective entrants to access the profession and for consumers to have
access to services.
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Box 4.2. Facilitating entry in the presence of occupational licensing

In 2022, the Irish competition authority supported the call by the country’s Higher Education Institute
to increase the number of third-level training institutions for veterinaries from the single one that
was active. The competition authority had been advocating for such a change since 2008, when it
published a detailed report on the state of the veterinary profession in Ireland, highlighting how a
lack of more training facilities was forcing the country to rely on practitioners trained abroad to
satisfy its demand. In the study, the lack of alternative options for training were attributed to the high
costs per student in a veterinary undergraduate programme. They are more than 2.3 times more
expensive than other medical students, and 3.3 times than business students.

In 2015, the Italian competition authority issued an opinion recommending that the number of bodies
authorised to train and release lifeguard licences, be increased from the three entities active at the
time. The authority also advocated for the introduction of clear guidelines that should be pro-
competitive and impose no unjustified restrictions on the establishment of new licensing centres.
Such recommendations were implemented in a 2016 law, that established a nationwide process to
select new licensing centres. However, the article implementing such changes has been deferred
many times over the years. In 2021, the competition authority issued a new opinion once again
highlighting the importance of the matter, pointing out how fewer licensing centres were reducing
the supply of lifeguards and putting public safety at risk.

The OECD has also been advocating for a reduction of such barriers. In its 2023 competition
assessment of Tunisia, much attention was given to the regulation of touristic guides in the country,
and on recommendations to make the profession more accessible. The OECD recommended that
the procedure for applications and renewals be improved, lengthening the duration of the licence
or making the renewal process easier. It recommended that the licensing exams be held more often.

Source: CCPC (2023), Annual Report, https://www.ccpc.ie/business/wp-content/uploads/sites/3/2023/08/2023.06.29 CCPC Annual-
Report-2022.pdf

CCPC (2008), Competition in Professional Services - Veterinary Practitioners, https:/www.ccpc.ie/business/wp-
content/uploads/sites/3/2017/02/2008-06-19-Vets-Final-Report.pdf

Italian Competition Authority (2021), Opinion AS1798, Training and Access to Lifeguard Activities

OECD (2023), OECD Competition Assessment Reviews: Tunisia 2023, OECD Competition Assessment Reviews, OECD Publishing,
Paris, https://doi.org/10.1787/a80cda01-en

100. The mutual recognition of licences is an issue in federal states such as Australia and the US, when
licences are issued at sub-national level and require some form of conversion to be valid in another area
from the one that issued them. Conversion may involve, for example, the submission of documents and
the payment of fees, which may create barriers to entry in the new markets. The mobility of professionals
across member states is an important policy objective in the European Union and underpins, together with
the promotion of the Single Market, the policy initiatives about the professions at EU level (see Box 2.1).
Evidence discussed in Section 3. indeed points to the impact of licensing on reducing the geographic
mobility of individuals holding licences. Recognising this, Australia introduced a scheme for the automatic
mutual recognition of occupational licences and registrations issued by states and territories (Productivity
Commission, 2023, p.85py). The benefits of this simplification measure were estimated at
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AUS 2.4 billion.?® Similarly, the European Union has a mechanism in place for the mutual recognition of
licences issued by different member states.?®

101.  Finally, while not strictly competition barriers, costly and complex procedures do affect entry. There
may be situations where, while the requirements may be proportionate taken one by one, obtaining a
licence results in a burden overall. This may be the case when several authorities are involved, for instance
because of the need to obtain certifications from different parts of the public administration, or when
documents must be submitted to an authority located in the capital. Another example of administrative
burden is when licences have a short duration, say annual, therefore imposing costs on professionals to
renew (see Box 4.2).

4.3. Are entry requirements proportionate?

102.  This sub-section focusses on the requirements, associated with a licence or a certification, which
are necessary to enter the market. These include minimum qualification requirements and the compulsory
membership of professional bodies. Moreover, it covers licence quotas and geographic restrictions on the
area that a licensed individual can serve. The following sub-section deals with the regulation of how the
profession or occupation is exercised and organised. The classification of the requirements under one of
these two categories follows the convention in European Commission (2022/sq)).

103. Similarly with the introduction of a licence, the policy objective underpinning minimum
gualifications and training tends to be to guarantee a certain level of service quality, against the backdrop
of asymmetric information between consumers and service providers.

104. The analysis of minimum qualifications and training requirements is often complex. For certain
professions, such as doctors, dentists and vets, it is a foregone conclusion that they should be subject to
minimum qualification requirements. Moreover, there may be limited room to find alternatives that lower
barriers to entry while still achieving the policy objective. In other cases, it may be possible to find workable
alternatives to existing regulations. In the majority of jurisdictions where they are licensed, according to the
OECD 2023/24 PMR dataset to be released in July 2024, there is only one pathway to obtain the licence
of certain professions such as lawyer, notary, architect and engineer. Allowing alternative pathways to the
profession does not lower standards, but allows candidates with different backgrounds to enter the market,
in some cases possibly retraining from earlier careers. The Portuguese Autoridade da Concorréncia
identified an excessive requirement in a proposal by the Bar Association to require a masters’ degree from
candidate to legal practice traineeship (Autoridade da Concorréncia, 2022s4). In other occupations, the
Korea Fair Trade Commission (KFTC) issued a few opinions about qualification requirements that were
later adopted in legislation. These included broadening the set of qualifications required to become
livestock inspectors (KFTC, 2023es)) and allowing individuals with shorter degrees to qualify as special
security officers (KFTC, 2020s6]). A similar approach was followed in OECD (2019, p. 199(7) about access
to various professions, such as freight forwarder and shipping agent, where the OECD recommended
allowing holders of high-school diplomas to sit professional capacity examinations.

105.  When professions or occupations are self-regulated, it is necessary to be a member of the relevant
professional body to practise that profession or occupation. Professional orders exercise regulatory and
disciplinary powers over their members. Compulsory membership is still imposed in most jurisdictions for
some professions, such as engineers, lawyers and notaries, while it is less common for accountants,

28 https://ministers.treasury.gov.au/ministers/josh-frydenberg-2018/media-releases/24-billion-boost-economy-

government-cuts-red-tape (accessed on 10 April 2024).

29 https://single-market-economy.ec.europa.eu/single-market/services/free-movement-professionals/recognition-
professional-qualifications-practice_en (accessed on 15 April 2024).
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according to the OECD 2023/24 PMR dataset to be released in July 2024. Membership fees have
occasionally been found to be excessive and to be a barrier to entry, such as in a recent opinion by the
Croatian Competition Agency (Croatia, 2023jsg)), while COFECE recommended eliminating a requirement
for construction managers to be members of their professional body (COFECE, 2016isq)). More generally,
if professional bodies have the power to authorise or certify the entry of new competitors, they may have
an incentive to block or delay entry. For this reason, COFECE recommended removing these powers from
professional bodies (COFECE, 2016i69)). In the UK, the competition authority has been instrumental in
improving competition in the legal market.*® One of the main changes in the regulatory framework was the
separation between professional bodies, as representatives of the legal professions, and authorities
regulating legal services (Decker, 20217q)).

106. Quantity and geographic restrictions follow a different rationale and usually have the stated
objective of ensuring that consumers have access to the relevant services throughout the country. When
the number of licences is set in conjunction with geographic restrictions, the licence holder can serve the
local market facing, potentially, limited competition depending on the number licences and therefore may
have an incentive to serve that market. Depending on the number of professionals in relation to the local
market, quantity restrictions can have a more or less severe impact on competition. In France, the Autorité
de la Concurrence has an important role in facilitating new entry in certain legal professions still subject to
quantity restrictions (see Box 4.3), by issuing opinions on the number of new entrant and the pace of entry.
According to the OECD 2023/24 PMR dataset to be released in July 2024, territorial restrictions have been
largely lifted for lawyers in OECD countries, while they are still relatively common for notarial services.
Quantity and geographic restrictions are frequently found in other sectors too. In a 2022 opinion, the Italian
competition authority recommended removing a restriction on the number of chemical professionals that
could be registered to provide services at two ports (AGCM, 20227y). In an earlier opinion, it found that
some museums and archaeological sites segmented the market geographically by only allowing locally
registered guides (AGCM, 2018(72)).

30 The UK’s contributions to earlier roundtables provides an overview of the activities of the Office of the Fair Trading,
one of the predecessors of the Competition and Markets Authority, as well as the latter's market study (OECD, 2007s))
(OECD, 2016y7).
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Box 4.3. Mandatory opinions on entry and fees: the powers of the Autorité de la Concurrence

Following the introduction of the Law for Growth, Activity and Equal Economic Opportunities (Macron
Law) in 2015, the Autorité de la Concurrence has the power to propose measures related to the entry
of new professionals and on the level of tariffs charged by the professionals. The professions covered
by the law are notaries, court bailiffs and judicial auctioneer (now unified as commissioner of justice),
and lawyers at the French Administrative Supreme Court and French Supreme Court.

How Does it Work?

Every two years, the Autorité submits a mandatory opinion to the Ministers of Justice and of the
Economy, assessing the state of the regulated professions and, when necessary, recommending the
number of new professionals that can enter the market and the pace of entry. The second step of the
procedure is a public consultation with the relevant stakeholders that results in the publication of a map
highlighting the areas where the new professionals will be based to improve the quality of the services
for citizens. The map is then reviewed by the Ministers who can choose to accept it or send it back to
be modified.

The map distinguishes between “free-establishment areas” and “regulated-establishment areas”. In the
former case, the Autorité has concluded that there is a need for the appointment of new professionals,
and that this can be done, at the pace set out in the map, without an extensive or case-by-case analysis.
In the latter case, the Autorité analyses whether any new appointment poses the risk of “undermining
the continuity of the operation of existing professionals and compromising the quality of the service
provided”. It will then be up to the Minister of Justice whether to accept a candidacy or not.

New Professionals

The Macron law has increased the number of professionals active in each of the regulated professions
covered by the law to reconcile this with the needs of the French economy (Autorité de la concurrence,
2021). It has also been successful in introducing young graduates in the professions and in improving
women’s access to the professions. Over the years, the Autorité has issued four maps recommending
the entry of new notaries, three for commissioners of justice, and four for lawyers to the courts. Overall,
the establishment of new professionals has been successful, with only a few backlogs, and the
economic performance of both old and new professionals has been positive (Autorité de la concurrence,
2023).

Tariff Setting

The objective of the law is reforming the pricing system of the regulated professions mentioned above,
achieving balance between fair and clear pricing for citizens, and reasonable remuneration for
professionals. The Autorité is consulted on a mandatory basis on matters regarding the structure of
tariffs and on the methodology for setting them. In addition, they are consulted on a non-mandatory
basis for matters such as biennial reviews of the tariff levels. The tariffs are calculated considering “the
main costs of providing the service, while ensuring reasonable remuneration for professionals”.
Reasonable remuneration is calculated by reference to an average income rate target that is set by
decree every two years, itself determined from a reference rate set by the French Administrative
Supreme Court.

Note: The opinions on the lawyers did not include a map, as all the lawyers to the specific courts work in Paris.

Sources:

Autorité de la concurrence (2021), Freedom of establishment of notaries, court bailiffs and judicial auctioneers: proposed maps for 2021-

2023, https://www.autoritedelaconcurrence.fr/en/communiques-de-presse/freedom-establishment-notaries-court-bailiffs-and-judicial-
auctioneers
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Autorité de la concurrence (2023), Avis 23-A-10 du 07 julliet 2023, https://www.autoritedelaconcurrence.fr/fr/avis/23-a-10-relatif-la-liberte-
dinstallation-des-notaires-et-une-proposition-de-carte-revisee-des-zones-1
Freedom of establishment | Autorité de la concurrence (autoritedelaconcurrence.fr) ; (Autorité de la Concurrence, 2021173)

4.4. Are conduct requirements proportionate?

107.  This group of requirements includes, among others, regulations about fees, restrictions on the
legal structure or ownership of professional services firms, and advertising restrictions. Most examples of
opinions and competition authorities’ recommendations in this area concern regulated professions, rather
than occupations.

108.  For some of the main regulated professions (legal professions, engineers, architects and auditors),
some forms of conduct regulation appear to be less frequent than entry regulation. Based on information
from the OECD Services Trade Restrictiveness Index (STRI), only 5 countries out of the total 50 covered
by the index set minimum and maximum fees for architects and 10 countries impose advertising bans. 3
Figure 4.1 shows that numbers are higher for other professions, notably legal services, while remaining a
minority of the total.

Figure 4.1. Number of countries regulating fees and advertising in selected professional services

Panel A: Mandatory minimum and maximum fees; Panel B: Restrictions on advertising

Panel A. Mandatory minimum and maximum fees Panel B. Restrictions on advertising
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Fee-setting: mandatory minimum and maximum fees Restrictions on advertising

Note: The OECD STRI provides information on the number of regulations affecting trade in services. It is updated every year, and it covers trade
in 22 different sectors between 50 countries. The project includes composite indices for each country and sector in the sample, quantifying
restrictions on foreign entry and the movement of people, barriers to competition, regulatory transparency, and other discriminatory measures
that impact the ease of doing business.

Source: OECD Services Trade Restrictiveness Index, https://www.oecd.org/trade/topics/services-trade/

109. Conduct requirements have a variety of specific objectives, under the common umbrella of
ensuring quality of service and preserving the independence of the professionals. The introduction of
minimum fees is justified by a belief that, given asymmetric information, consumers will not be able to tell
apart good quality from bad quality suppliers. As a result, low-price/low-quality suppliers, it is argued, will
benefit and high-quality suppliers will not be able to compete in the market. Another justification is that
professionals need a reputation of solidity and independence and, if they do not earn enough, the trust

31 These are the OECD countries plus Brazil, China, India, Indonesia, South Africa and few others.
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relationship with their clients may be put into question. Finally, minimum fees are considered important in
public procurement where public administrations claim that they cannot identify a base price for their
negotiation without it.

110. Even though provisions on minimum prices have been removed in many countries (see
Figure 4.1), in the last few years there have still been interventions by competition authorities in this area.®?
For example, the Commission for the Promotion of Competition in Costa Rica recommended removing the
professional bodies’ power to set minimum fees (Costa Rica, 202274, which led to the introduction of a
bill to remove minimum fees in a number of professions (Costa Rica, 2023(75)). Conversely, a 2023 law re-
introduced them into Italian legislation for a broad set of professions.3® The so-called fair compensation
(“equo compenso”) depends on parameters that take account of the quantity and quality of the work done,
to be set in secondary legislation for the different professions. Maximum fees can also be found in
professional services, often in conjunction with restrictions on the number of licences. For example, the
Portuguese Autoridade da Concorréncia advocated for the phasing out of maximum prices for notarial
services, together with the removal of the quota system (OECD, 2018, p. 1399)).

111.  There are a variety of rules that concern the legal form and the ownership of professional services
firms. It is sometimes the case that only licensed individuals can own a firm. For instance, in some countries
only pharmacists can own and manage a pharmacy, to ensure that they provide a personal service and
that they act in the interest of the patient (OECD, 2014, p. 109u0;). According to the OECD 2023/24 PMR
dataset to be released in July 2024, countries that prevent non-licensed individuals from owning
pharmacies are now a minority in the OECD, though, and among those that impose some restrictions it is
common to allow non-pharmacists to own the minority of the business. Conversely, restrictions on
ownership and on voting rights are still prevalent for law firms and notarial firms, where non-licensed
professionals cannot own shares or vote. There are also requirements for specific legal forms. It is
sometimes the case that only partnerships are allowed, while it is not possible to set up joint stock
companies where non-licensed individuals hold shares, or where the majority of voting rights is held by
non-licensed individuals.

112.  The policy objective of these rules tends to be to preserve the independence of the professional
in question and the adherence to the ethical standards of the profession. The underlying concern is that
capital investors would pursue purely commercial objectives at the expense of high standards of service
provision. These regulations involve downsides, though, such as excluding alternative business models
and limiting outsiders’ contribution in terms of innovation and, crucially, investment (OECD, 2018, pp. 96-
1019). Indeed, some services could be provided by professionals with alternative training (e.g. tax
consulting services are typically provided by both accountants and lawyers) or using more innovative
technologies (Hadfield, 202244)).

113.  Several recommendations about ownership and legal structure were made in (OECD, 2018(9)
concerning a range of professions, such as lawyers, architects and engineers in Portugal. The report also
recommended amending the restrictions on multidisciplinary professional societies and, thanks to the
advocacy efforts of the Autoridade da Concorréncia, the legislation was made more flexible (see Box 4.4).
According to the OECD 2023/24 PMR dataset to be released in July 2024, partnerships or other forms of
cooperation between professionals are often not allowed in the legal professions, while these restrictions
are rarely imposed on other professions, such as accountants or engineers. Among the main
improvements, the legislation now allows natural persons who do not hold a professional licence to be

32 Including enforcement cases, which however are out of scope for this Background Note, such as the Lithuanian
Competition Council’s decision against the Notary Council (Case C-128/21) and CADE case against the Brazilian Bar
Association for setting a fee schedule for its members, https://www.gov.br/cade/pt-br/assuntos/noticias/cade-sugere-
condenacao-do-conselho-federal-da-ordem-dos-advogados-do-brasil.

33 Legge 21 aprile 2023, n. 49, https://www.gazzettaufficiale.it/eli/id/2023/05/05/23G00051/sg
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partners, managers or directors of multidisciplinary professional societies.>* Even if they are not licensed
and members of the relevel professional body, under the same law they are bound by the ethical duties
applicable to the exercise of the professions covered, which addresses the policy objectives mentioned
above. Ownership restrictions in other professions were recently targeted by advocacy efforts also in
Ireland, where the CCPC advocated against a bill that would make it illegal for corporates to own and
manage a veterinary practice (CCPC, 2022(7g)).

Box 4.4. Conduct Regulation

Minimum Prices

In 2018, after a long process of advocacy efforts by the competition authority, Croatia adopted the Draft
Road Safety Act. This new law allows driving schools to set prices independently. Previously, driving
schools were obliged to set prices for a one hour driving lesson at least equal to a prescribed minimum.
The authority had argued that such a practice prevented competition as the ability for individual
operators to freely set prices is a basic prerequisite for a well-functioning competitive market.

Ownership Limitations

The profession of real estate agent is heavily regulated in Iceland, as reported in the 2020 OECD
Competition Assessment Review. The PMR index for the country was 2.24 versus an average of 0.87
for OECD countries in 2018. In particular, the county has some of the toughest ownership regulations,
requiring that all real estate agencies must be owned and administered by an authorised agent. Further,
every office of an agency must be administered by an authorised agent, implying that to open a new
branch there must be at least a second qualified realtor to oversee it. The OECD has stressed how
ownership limitations can reduce investments and the emergence of new business models, ultimately
reducing innovation. Further, it noted how such restrictions seem excessive to ensure consumer
protection and that the quality of the service be sufficient, and that better instruments are available to
achieve these goals. For example, stronger enforcement of consumer protection law, and rules for
conflicts of interests for real estate agents. Thus, the OECD recommended that the ownership
requirement be abolished.

Multidisciplinary Practices

Multidisciplinary practices are associations of different self-regulated professionals, organised in the
same firm to supply different services to the market. Such associations are often restricted or outright
banned. These bans are meant to avoid conflicts of interest, but harm competition in various ways,
including foregone lower average costs, no possibility for economies of scope, and no benefits from
convenient “one-stop shops” for clients. The 2018 OECD Competition Assessment of Portugal covered
such restrictions in the context of professional firms, meaning restrictions or prohibitions of partnerships.
Under Portuguese law multidisciplinary practices were allowed if “the main corporate objective is the
exercise of a profession organised in a single professional public association, jointly or separately with
the exercise of other professions or activities”. Given this, multidisciplinary activity was not allowed for
legal firms as they had a single and exclusive corporate objective. Also, professional firms of
accountants were not allowed to carry out multidisciplinary activities as the bylaws of the profession
required firms to have a single objective. The OECD recommended that such prohibitions be removed.
Thanks to the advocacy efforts of the Portuguese competition authority, the Portuguese parliament
approved Law 12/2023. This guaranteed the maintenance of the general rule that multidisciplinary

34 Law No. 64/2023, https://files.diariodarepublica.pt/1s/2023/11/22400/0000400010.pdf
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activity is not prohibited and stated that individual bylaws and provisions of professional orders that
prohibit them must be tested based on necessity and proportionality.

Note: The Product Market Regulation (PMR) indicator measures the degree to which policies promote or inhibit competition in markets for
specific products or services. The score of the PMR indicator ranges between 0 and 6, low values indicate a more competition friendly
regulatory regime. Sector specific measures are available only for 6 regulated professions: lawyers, notaries, accountants, architects,
engineers, and real estate agents.

Sources:

Croatia (2019), Annual Report on Competition Policy Developments in Croatia: 2018,
https://one.oecd.org/document/DAF/COMP/AR(2019)43/en/pdf.

OECD (2020), OECD Competition Assessment Reviews: Iceland, OECD Competition Assessment Reviews, OECD Publishing, Paris,
https://doi.org/10.1787/84785d3a-en

OECD (2018), OECD Competition Assessment Reviews: Portugal: Volume Il - Self-Regulated Professions, OECD Competition Assessment
Reviews, OECD Publishing, Paris, https://doi.org/10.1787/9789264300606-en

114. Restrictions to advertising often involve restrictions to professionals’ ability to advertise their prices
and to compare their services and the quality provided to those offered by other professionals. The
rationale for advertising bans is similar to the logic underlying minimum prices. It is thought that advertising
prices in regulated professions will lead to a “race to the bottom” where low-quality/low-price suppliers
attract more consumers and drive out of the market high-quality suppliers (Competition Bureau, 2016(77)).
Furthermore, since the client-professional relationship is based on trust, advertisement, it is claimed, may
weaken that trust. However, advertising restrictions risk being detrimental as they limit the information
available to consumers and make switching less likely, which in turn decreases competitive pressure and
increases prices. Finding the right balance between protecting consumers and promoting competition is
going to be specific to the case at hand and on the actual impact of advertising restrictions on quality,
prices and other market variables (Competition Bureau, 2016(777). An almost absolute ban on advertising
is unlikely to deliver benefits, though, as argued by the Lithuanian Competition Council in its advocacy
about the legal framework for notarial services (Lithuanian Competition Authority, 20217g)) and as found
by the Supreme Court of Canada who “struck down a wide-scale prohibition on advertising” (Competition
Bureau, 2016777). An example of distortions related to advertising, even though not from an advocacy
initiative, is the intervention of the Basque competition authority against a local dentists’ association
(Autoridad Vasca de la Competencia, 201679)). The association ran an advertisement which raised doubts
about the services provided by certain clinics and advised patients to visit “trusted” clinics and was fined
by the competition authority.

4.5. Communicating and advocating for reform

115. In addition to the work on developing and issuing recommendations, competition authorities
engage in several activities to advocate for reform and for the implementation of their pro-competitive
recommendations. This advocacy work builds on more general communication activities describing the
benefits of competition for consumers and the economy, as well as interactions with policy makers and
professional bodies to build reputation and trust in the authority. It also complements them, by offering
opportunities to deal with the business community outside enforcement cases and by developing ongoing
co-operation with policy makers.

116. In the context of advocating for regulatory change, competition authorities target policy makers
and professional bodies, to understand better the objectives of the regulation, to formulate less restrictive
ways to achieve those objectives and to build consensus. For the latter, it is also important to invest in a
media strategy that reaches the broader public, especially in countries where the general population is not
especially aware of the benefits of competition. Overcoming resistance to change by professional bodies
tends to be complicated, in light of the power that they sometimes accumulate in influencing policy (see
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Section 2.2.2). A combination of different communications tools is likely to be valuable, as shown by the
successful strategy of the Portuguese competition authority (Box 4.5).

Box 4.5. Advocating for pro-competitive reform in Portugal

The OECD and the Autoridade da Concorréncia, in consultation with relevant stakeholders, conducted
an extensive assessment of regulatory barriers in several professions and developed recommendations
to make regulation more pro-competitive (OECD, 2018). At the end of the project, a launch event
communicated the main findings and disseminated the recommendations.

In the past few years, the Autoridade has invested in a variety of advocacy activities to promote
implementation, including participation in public events and conferences, and meetings with relevant
stakeholders. Moreover, it issued an Action Plan setting out the priority recommendations and
communicating the benefits of reform, focussing on the statutes of the professional associations and
on requirements to access and exercise the professions (Autoridade da Concorréncia, 2018). It has
since issued several opinions on proposals for legislative amendments and on draft laws and
regulations.

Thanks to these activities, many of the recommendations were implemented. The Follow-up of the
Action Plan details these positive developments, as follows:

e Separation of regulatory and representative functions in public professional associations

¢ Amendment of internships (object, duration, evaluation model and associated costs) to make
them more proportionate

e Reduction of barriers to multidisciplinary activities by professional societies
e Elimination of restrictions on ownership and management of professional societies

Sources:

Autoridade da Concorréncia (2023), Competition in the Self-Regulated Liberal Professions - Follow-up of the AdC’s Action Plan,
https:/lwww.concorrencia.pt/sites/default/files/processos/epr/Follow-up%200f%20the%20AdCs %20Action%20Plan_Self-
regulated%20Liberal%20Professions.pdf.

Autoridade  da  Concorréncia ~ (2018),  Action  Plan, hitps://www.concorrencia.pt/sites/default/files/documentos/Plano
%20de%20A%C3%A7%C3%A30%20para%20a%20Reforma%20Legislativa%20e%20Regulat’%C3%B3ria%20Profiss%C3%B5es %20
Autorreguladas%20Transportes.pdf.

OECD (2018), OECD Competition Assessment Reviews: Portugal: Volume Il - Self-Regulated Professions, OECD Competition Assessment
Reviews, OECD Publishing, Paris, https:/doi.org/10.1787/9789264300606-en.

117.  Advocating for the implementation of recommendations and monitoring regulatory changes is
resource intensive. However, there are benefits to these activities. When competition authorities monitor
the status of their recommendations, they can further advocate for their implementation and have an
influence on draft legislation. For instance, based on an earlier market study on veterinary services, the
Irish Competition and Consumer Protection Commission had an impact on draft legislation and contributed
to improving access to training (see Box 4.2). In the UK, the Competition and Markets Authority (CMA)
reviewed the status of implementation of its earlier 2016 recommendations and updated its
recommendations (Competition and Markets Authority, 2020(s0)).

118. As an added benefit of monitoring, when recommendations are implemented and do have an
impact, competition authorities can use the information to strengthen their reputation about relevance and
impact. Ex-post evaluation typically focusses on enforcement decisions and does not concern opinions
and recommendations for pro-competitive reform (OECD, 2023, p. 19is1;). Nonetheless, any information
about the qualitative and quantitative benefits from reform can be helpful and could be usefully included in
authorities’ annual reports.
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119.  Finally, competition authorities frequently issue guides and publications targeted at professional
bodies and industry associations. These publications, however, focus on increasing awareness of
competition law and promoting compliance (OECD, 2023, p. 7s1) and are therefore more relevant in an
enforcement perspective than for the purposes of pro-competitive reform.
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» Technology and the future of the

professions

120. Previous sections of this paper have identified a disconnect between the traditional policy
justifications for the existence of professional regulations and occupational licensing, and the real-world
outcomes across OECD members. Broadly, the policy landscape seems to create less competition and
higher prices, with limited evidence that the strictness of current regulations meaningfully improve service
quality or consumer satisfaction.

121.  These concerns from a competition policy perspective connect to a broader critique that the social
contract that underpins the existence of the professions is no longer fit for purpose in the 215t Century. This
critique contests that access to the services of professionals is too expensive, is unnecessarily opaque,
and that the service model is based on outdated ways of work with a high level of resistance to change,
resulting in professions that are underperforming for many of their customers (Susskind and Susskind,
2022, p. 4p3).

122.  Past OECD roundtables have extensively explored that where there are market failures in a sector
of the economy (e.g. consumer dissatisfaction with prices or quality of goods and services), there are
strong incentives to innovate (OECD, 2023is2;; 2023(s3; 2016(7; 2018yg)). For the professions, the key
questions are considering the extent to which technological innovations will impact these services markets,
and the role professional regulation and occupational licensing will play in encouraging or limiting these
developments (European Commission Directorate-General for Internal Market, Industry, Entrepreneurship
and SMEs, 2021p2).

123.  This section of the paper will explore the major technological innovations that may impact the way
the professions and licensed occupations deliver services to consumers, and how consumers acquire
these services. It will then connect this to the nature of regulatory reform that may be needed to best adapt
the professions and occupations to new technologies.

5.1. Sustaining and disruptive innovation

124.  When discussing technological innovation and the professions, it is useful to consider the typology
of innovation described by Clayton Christensen, which differentiates between sustaining innovation and
disruptive (also sometimes referred to as radical) innovation (Bower and Christensen, 19954). In the
context of the professions, sustaining innovations are incremental steps that reflect the behaviour of
regulated professionals using technology to improve upon existing services and maintain their incumbent
position in a market.

125.  Christensen contends sustaining innovations over time create markets where the services offered
are too complex, expensive and sophisticated for a large part of the customer base (Bower and
Christensen, 1995js4)). In comparison, disruptive innovations are more irregular but bring about more
radical change to markets. Disruptive innovations tend to “reduce or significantly alter market shares of
incumbent firms in existing markets or create new markets and business models” (OECD, 2023, p. 7[s2))
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(Bower and Christensen, 1995s4). This change could mean a transition from being only able to hire a
professional to resolve a problem, to instead having a range of different digital products and services that
could resolve the problem. A challenge for regulators of professions and occupations is ensuring new
forms of competition through innovation are encouraged and invested in, and appropriately balanced
against existing public policy justifications for licensing (Hadfield, 2022}44)).

126. Nonetheless, it is difficult to assess the likelihood that a specific technological innovation will have
a seismic impact on markets (or even create new ones), to what extent they may enhance or replace
existing professional services, and how they may interact with existing licensing and regulatory regimes.

127. What can be more confidently observed is that digital technologies in the 21st Century are
continuing to increase in their capacity to capture and utilise data across many areas of the economy
(Susskind and Susskind, 2022j37). A particular focus for the largest technology firms currently is on
developing tools that can solve problems and answer questions from individual users across a diverse
range of areas of professional expertise, drawing on more data than any individual expert ever could utilise.

128. The technological innovation that is currently attracting the most attention in relation to the
professions and occupations is Artificial Intelligence (“Al”). The most popular publicly available Al chat bot
reached 100 million users in just under two months and became the fastest growing consumer internet
app in history (Milmo, 2023ss)). These recent developments build upon the already significant focus on Al
among firms aiming to innovate in professions such as law, accounting and medicine (Legal Geek, 2023ss))
(Glasner, 2024s7) (Y Combinator, 2024s)). When it comes to the future capabilities of Al (Susskind and
Susskind, 2022, p. 206z observe:

the overall trajectory of technological advance is clear and of great importance for the professions—more and
more tasks that once required human beings are being performed more productively, cheaply, easily, quickly,
and to a higher standard by a range of systems.

5.2. Drivers of change

129. These technological innovations connect to broader trends in how the services of professionals
are requested and how they are delivered, namely moving towards more routinised and proactive services.
(Susskind and Susskind, 2022, pp. 130-136(3)).

130. The first is a transition away from the work of the professions and occupations as a bespoke
service. While historically, consumers have understood services as an indivisible lump of human labour,
handcrafted or individually created by a trusted individual, today such work is highly routinised and broken
up into discrete tasks, with systems in place to utilise large amounts of standard form materials prepared
for use by all clients in a similar situation. Over time as technologies such as Al continue to advance, it is
likely more and more of this work will be fully automated or merely supervised by human workers.

131.  This transition from bespoke to increasingly routinised work also allows professionals and licensed
occupations to be bypassed to some extent and no longer operate as gatekeepers of expertise. Working
Party 2 has previously explored some forms of gatekeeping broken down by intra-professional competition
— for example ridesharing apps like Uber competing with taxicab services, accountancy firms seeking to
enter the market for the supply of legal services, or a wider range of healthcare professionals acquiring
some of the rights previously the sole domain of doctors (OECD, 2016(7; 2018yg)). Digital technology has
already allowed new firms completely disconnected from traditional professionals to enter and compete for
customers. These include automation tools that can generate customised legal documents for businesses
at a fraction of the cost of retaining legal counsel. In healthcare, an array of websites can provide
comprehensive explanations of illnesses and potential treatments, eschewing the traditional model of
seeking an appointment with your local doctor.
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132.  Athird trend is a move towards proactive services. In the past, the services of a professional were
sought reactively, responding to a trigger — be it a toothache or tax bill. Technology has significantly
advanced the capacity to embed professional expertise into processes and systems. This can include:

e Remote monitoring of patient data to track for warning signs of medical issues that would otherwise
be undetected until too late for the most effective treatment (Guan et al., 2023sg]).

e Accounting software with built in systems to detect risks which may be missed during audits (which
are usually only conducted over a sample of transactions depending on the size of the firm)
(Wolters Kluwer, 202490)).

133. These drivers are all fundamentally driven by the immense cost pressures across many
professions. Individuals, firms and governments are putting pressure on the professions to generally
deliver more-for-less. These further drive demand for technological innovation, new competitors and
disruption that can increase the efficiency and the accessibility of professional services and licensed
occupations.

5.3. Future models of professional work and regulation

134.  The title of a popular BBC News interactive tool asks the question that generally dominates the
popular conversation surrounding technology and the future of the professions (and perhaps even all
employment), Will a Robot Take Your Job? (Stylianou et al., 201591;). Proponents frequently use historical
analogies to argue that professions and occupations today will cease to exist due to Al, similar to the
decline of many crafts and trades following the Industrial Revolution.

135. But this view, that robots or Al will replace humans in jobs (Miller and Cox, 202392)) (CBC News,
2016y93)), is perhaps too narrow. It fails to recognise that while many historically prominent crafts and trades
are no longer necessary in the modern age (e.g. candle making), demand for their output (sources of
lighting) are in real terms higher than any time in history (Susskind and Susskind, 2022, p. 2603]). Box 5.1
below considers a historical example relating to the accountancy profession.

Box 5.1. Accountancy and the introduction of spreadsheet software

VisiCalc, the first computer programme for spreadsheets was released in 1979. Widely thought of as
the first killer app — software so useful that it alone was worth buying a computer — VisiCalc digitised
the laborious process of constructing and calculating spreadsheets by hand and fundamentally changed
the accounting profession.

In the US alone, there are now 400 000 fewer bookkeepers or accounting clerks than there were in
1980. Technology enabled professional accountants to rapidly decrease the cost and labour required
to provide their services, whilst also increasing the sophistication of the analysis that could be provided.
This in fact led to a marked increase in demand for accountancy services, so that there are now over
600 000 more accountants operating in the US than there were in 1980.

Sources:

Hartford, T. (2019), “50 Things That Made The Modern Economy — The Spreadsheet’, BBC Radio, https://www.bbc.com/news/business-
47802280.

Goldstein, J. and D. Kestenbaum (2015), “Spreadsheets! - Planet Money Episode 606”, National Public Radio, New York,
https://www.npr.org/sections/money/2015/02/25/389027988/episode-606-spreadsheets.

136. A more nuanced perspective is that in the medium term, many tasks within professions will be less
likely to be performed by people. For example, consulting firm McKinsey estimates that by 2030 “activities
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that account for up to 30 percent of hours currently worked across the US economy could be automated”,
with workers increasingly set to concentrate on the most sophisticated and complex advice giving part of
their work (Ellingrud et al., 2023j04)). Further, it is likely that professionals will need to be trained in skills
and roles different to those we now see as a cornerstone of their profession; focused more on building and
training systems rather than directly applying their labour to a customer’s needs. In short, technology may
not necessarily create mass unemployment in professions, but it may necessitate substantial
redeployment, and may affect the skills and educational requirements for professions.

137.  While it remains to be seen, what forms of rebalancing are likely to occur across professions, there
are a range of options. Online communication tools and increasing digitisation could lead to a widespread
adoption of multi-sided online platforms for seeking advice, sharing expertise, and acquiring the services
of professionals in an ever-broader range of professions. Advances in Al could reach the stage where
systems are built using the knowledge and expertise of experts, which are then deployed to assist or even
replace professionals in a range of settings (European Commission Directorate-General for Internal
Market, Industry, Entrepreneurship and SMEs, 20212) (Susskind and Susskind, 2022(3)). Box 5.2 outlines
recent research conducted by the EU that sought to better study the relationship between regulation of the
professions and technological innovation.

Box 5.2. EU Study on the impact of regulatory environment on digital automation in professional
services

The EU conducted a large survey across citizens in 12 EU member states working across the
architecture, engineering, legal and accounting professions. The survey aimed to better understand the
interaction between digital automation and the regulatory environment. It found:

e At present, professionals still see costs of adoption and lack of skills as the key barriers to digital
automation in their professions. Regulatory constraints dictating how professions are to function
and provide services are also perceived as obstacles.

e The largest firms with the highest revenue are those currently most focused on digital
automation, and the tasks being automated still predominantly support processes common to
all businesses (i.e. invoicing and payments).

e Some professions such as accounting and architecture see automation delivered by online
service providers as a form of direct competition to their businesses given the significant amount
of their work that has already been replaced by digital technologies. On the other hand, lawyers
and engineers are more likely to view automation delivered by online service providers as a way
of complementing their current offering.

Source:
European Commission Directorate-General for Internal Market, Industry, Entrepreneurship and SMEs (2021), The impact of regulatory
environment on digital automation in professional services, EU Publications Office, Brussels, https://data.europa.eu/doi/10.2873/529784.

138.  Questions on future models of the professions are likely to raise issues for competition authorities
and policymakers. Among others, these may include:

e What changes may be necessary to occupational licensing or professional regulations to respond
to firms that are able to compete to provide services in a profession by relying on the assistance of
Al or other expert systems? This could include the relaxation of rules guaranteeing the exclusive
rights of professions over time as expert systems become more useful and accessible. Training
and qualification requirements may also need adapting to fully exploit new technologies.
Competition authorities around the world played a role in this policy debate in relation to taxicab
regulation following the advent of ride-sharing technologies, where historical requirements such as
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139.

route knowledge were no longer viewed as necessary as technologies such as GPS guidance and
smartphone map apps became ubiquitous (OECD, 2018g). It will also be important to understand
if the changes to consumer preferences that occurred in the market for taxi services will apply in
other professions or occupations.

How might market concentration change in professions where a small number of firms may be able
to design systems that competently complete many of the tasks currently done by professionals in
that industry? Access to data and expertise could become viewed as key inputs when assessing
competition dynamics in markets for services. If investments in new technologies are significant,
smaller firms may not be able to compete with the market leaders and may fall behind.

Do limits on market entry, the costs of compliance, and rules on non-professional or
interdisciplinary ownership of firms reduce the incentive to innovate or invest in new technologies?
These may become issues to more deeply examine when conducting competition assessments of
regulation, as evidence from existing professions and occupations suggests firms are likely to seek
to preserve their unique status in ways that may slow innovation and the adoption of technologies
(OECD, 2016(7); 2018;g)).

Will there be a need to change rules regarding proscribed business models or corporate structures
in markets where workers in a much wider range of professions can offer their services through
online platforms rather than through a specific service provider? Competition dynamics that have
been considered in the context of digital platforms such as two-sided markets, network effects and
multihoming may become relevant to a far wider range of markets for services. This Working Party
has previously considered whether ownership and investment restrictions in the legal sector were
artificially limiting the ability of innovative firms to offer their services through online platforms
(OECD, 2016(7). Traditional rules of ring-fencing or otherwise isolating professions from
competitive pressure are no longer likely to be as effective as technology-focused disruptors enter
markets.

The intersection of competition policy issues raised by new technologies is by no means unique

to the topic of the professions and occupations. Past, present and future sessions of the Competition
Committee will continue to explore how competition policy interacts with issues such as online privacy and
data protection, generative artificial intelligence and social networking platforms.
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s Conclusions

140.  Across OECD member countries, there has been an enormous growth in the number of jobs
subject to professional regulations or occupational licensing requirements. While historically these rules
applied to liberal professions such as lawyers and engineers or through trade guilds, today jobs such as
hair braiders through to wine tasters are subject to government regulation depending on the jurisdiction.
These regulatory hurdles can be established by laws or rules established by a jurisdiction, but also by
professional bodies that have been granted regulatory functions by the state. Unjustified professional
regulations and occupational licensing, going beyond what necessary to achieve their policy objectives,
create limits on the supply within a market, restricting free competition.

141. The public policy basis for these interventions into the market are primarily driven by a desire to
safeguard consumers from unsafe or otherwise poor quality service providers. This can be a particular
challenge in the markets for services as consumers usually lack the ability to know about the quality of a
service before and also sometimes after the service has been provided (often referred to as “credence
goods”). The risk deriving from poor quality is especially severe in certain sectors, such as healthcare or
constructions, where licensing is prevalent. In other occupations, however, the public interest rationale for
licensing is less convincing. It is in these occupations that regulatory approaches diverge across countries
largely diverge, suggesting that the rationale and evidence basis for regulating are not always robust.

142.  This paper has outlined growing concerns and the body of evidence that argues that professional
regulations and occupational licensing are being imposed in ways that are overly burdensome and without
sufficient evidence they are an effective policy intervention. A primary concern is that the anticompetitive
effects of such rules merely increase prices for consumers, limit access to professional opportunities for
newcomers and do not meaningfully improve quality.

143.  The paper also outlined a number of trends in relation to emerging technologies that are likely to
impact the professions in the future. This includes reduced information asymmetries between consumers
and professionals, new ways of professional expertise being created, and perhaps even the ability to rely
on Al-driven expert systems to provide the services currently delivered by professionals.

144.  With heightened levels of interest in regulatory impact analysis, there is scope for competition
authorities to promote a common understanding with policy makers about regulatory barriers to competition
and limit the extent of restrictive regulation by an ex-ante review through a competition lens. Promising
areas for focussing advocacy activities could be those related to conduct regulation. For example,
restrictions on ownership and organisational structure are frequent and can be relaxed without affecting
entry requirements for professionals or the nature of licensing itself, which involve more detailed technical
knowledge and assessment of risks. Even among entry requirements, it could be possible to introduce
some flexibility, by allowing for different paths to access the profession.

145.  The assessment of both existing and new professional regulations and occupational licensing rules
would aim at identifying less restrictive ways to achieve policy objectives and make rules and regulations
more pro-competitive.
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