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SUMMARY OF THE DISCUSSION

by the Secretariat

1. Introduction by the Chairman

1. The Chairman, Mr Jenny, began the meeting by recalling that this was not the first time that
the Committee had looked at the issue of intellectual property and standard setting: in 2010, there had been
a roundtable discussion of standard setting in various areas.! It was acknowledged then that there were
several pro-competition benefits from standard setting, but also possible risks from collusion between the
standard setters, exclusion, deception and patent ambush. The Chair explained that the current session
differs in two ways from that in 2010. It will be more of a hearing than a roundtable, and the focus will be
on the information and communication technology sector, where new competition policy issues related to
standard setting have arisen in recent years. Standards are important in the ICT sector because of
interoperability and networking requirements, and there can be a tension between the intellectual property
rights of holders of patents essential to the standards, and the necessity for the standards to be open and
accessible to many firms. This tension has led international standards setting bodies to require participants
to disclose patents essential to the standard at an early stage, and to voluntarily commit themselves to
licensing them on terms that are “fair, reasonable and non-discriminatory” (FRAND). This raises the
question of how to define FRAND terms, and to ensure that participants act in good faith. For example
should patent holders be able use injunctions to prevent recalcitrant firms from implementing the patents,
and who should deal with those issues: should it be the courts or the competition policy authorities?

2. To help address those issues, the Chairman introduced five panel experts: Giovanni Napolitano of
the World Intellectual Property Organisation; Antoine Dore from the International Telecommunications
Union; Dr Anne Layne-Farrar from Charles River Associates; Maurits Dolmans, Partner in the law firm
Cleary Gottlieb Steen and Hamilton, and Theon van Dijk of the European Patent Office.

3. The Chairman said that the hearing would be in four parts, first standard essential patents (SEPS),
how they are set in practice, how they can lead to hold-up etc; second, what is meant by the terms in
FRAND commitments, and how can the competition agencies or the courts deal with this; third, can SEP
holders that are committed to FRAND terms legitimately threaten potential licensees with injunctions
during negotiations: different countries have different views; fourth, can competition agencies, patent
offices and standard setting institutions work together on these issues, and if so in which areas.

4. The Chairman then invited the authors of the Secretariat background paper to present their paper.
11 Presentation of the Secretariat background paper
5. The Secretariat explained that the purpose of the background paper was to provide an overview

of the issues to facilitate the discussion, as a complement to the more advanced papers presented by some

! OECD (2010), Policy roundtable on  Standard  Setting, DAF/COMP(2010)33.  See:
http://www.oecd.org/daf/competition/47381304.pdf
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of the participants. The Secretariat paper describes the process of innovation and standard setting in the
ICT sector, specifically its cumulative and complementary nature and the importance of interoperability.
There is thus a need for collaboration between patent holders, who might also compete at other levels in
the supply chain. Complementary innovation reflects the fact that there are frequently many patents
involved in an ICT product, resulting in cross-licensing and co-operation between patent holders and
licensees. But this raises the possibility of royalty stacking. Innovations may also build on previous ones in
a cumulative process, thus creating externalities, but also making it difficult to allocate appropriate rewards
to the different innovators.

6. The challenge for innovators is whether they will join forces to set standards, for example within
a standard-setting organisation (SSO). This entails engineers investing many hours of their time in
technical meetings to define standards. In practice relatively few of the potentially affected firms actively
participate, raising the possibility that they do so for strategic reasons, to ensure that “their” patents are
defined to be standard-essential. Intellectual property rights (IPR) policy issues related to SEP patents are
the risks of hold-up and/or patent ambush, and these are addressed by SSOs through the declaration of
essentiality and FRAND licensing commitments.

2. Standard-essential patents and intellectual property rights: presentations by the panel
speakers
7. The Chairman asked Mr Giovanni Napolitano of the Intellectual Property and Competition Policy

Division of the World Intellectual Policy Organisation (WIPO) to talk about the tensions between
intellectual property rights and standards in general.

2.1 The view from the World Intellectual Property Organisation (WIPO)

8. Mr Napolitano said that the first issue is the relationship between intellectual property and
standards, and its implications for competition policy and enforcement. The WIPO promotes creativity and
innovation by managing international legal instruments that protect intellectual property. It regards IPRs as
one of the main tools to encourage and preserve product and service differentiation, as do the competitive
markets that competition policy authorities strive to protect. But the choosing of standards limits some
intellectual property, and as the Secretariat’s background paper noted, the process is sometimes run by a
limited number of firms that are not necessarily selected via a competitive mechanism. The WIPO
nevertheless believes that standard setting is crucial to promoting further innovation and downstream
competition. There has to be a three-pronged balance between: encouraging creativity and therefore IP
protection; setting standards that benefit consumers and business; and preserving competitive markets at all
levels of the supply chain. Indeed, for several years the WIPO has been running activities and programmes
that bring together the IP and competition communities to discuss issues and look for common solutions.

0. The second issue concerns mandatory versus voluntary standards and the related IP and
competition law enforcement concerns. Standard-essential patents related to mandatory standards have to
be licensed on reasonable terms, but with voluntary standards, it is always possible in theory to invent
around them and come up with an alternative voluntary standard. Does that imply that there can therefore
be no abuse of market power or dominant position, and thus no room for intervention by the competition
policy authorities in relation to alleged infringements concerning SEPs in voluntary standards?

10. The third issue concerns what is meant by FRAND terms. The Secretariat’s background paper
notes some ambiguity here, and although the courts and academics have addressed the issue, there remains
a significant level of ambiguity. Might it be possible for the multilateral organisations around the table and
elsewhere to discuss it and possibly achieve a result that goes beyond what national courts and
governments may have already determined?
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11. The Chairman then invited Mr Antoine Dore, Senior Legal Officer of the International
Telecommunication Union (ITU) to explain how the standard setting process works in practice in the ICT
sector, if it needs to be fixed, or if it works well, and even if so are there issues that deserve attention?

2.2 The view from the International Telecommunication Union (ITU)

12. Mr Dore explained that the ITU is an intergovernmental organisation with 193 member states
and 700 industry sector members that work with governments, and it has been producing standards for 150
years. He would structure his discussion around four pillars. The first pillar: why are policy makers
interested in ICT standardisation, and does it need fixing? The second is the standard setting process itself
and are there rules governing it, the third is the ITU’s patent policy and the fourth is the issues that arise
when the patent system collides with the standard system.

13. As regards the first pillar, policy makers are interested in ICT standardisation because it plays a
crucial role in connecting businesses and people. Without it there is no interoperability, no internet, and
neither mobile phones nor fixed telephone lines. Hence standards contribute to economic growth and that
of the ICT sector. Telecommunications alone is a 1.8 trillion dollar industry. Referring to his slide
presentation’ Mr Dore noted that there are now 7.1 billion mobile phone subscribers, and about half the
world’s population has a mobile phone. It is a competitive and dynamic market: India records 6 million
new subscribers every month. Devices are more powerful and attractive, there are standards that facilitate
the transmission of data and videos, and there is a lot of content. By contrast, fixed telephony is declining,
especially in developing countries, because of the huge costs of installing the infrastructure. Mr Dore
added that in future it is not 4 billion people that will be connected, but 28 billion things: the internet of
things, which will require strong standards to support the technology that will allow ICT devices in cars, in
homes, to communicate with each other.

14. Mr Dore emphasised that the fact that the mobile telephony system works well and has expanded,
one can call people all over the world, implies that the standardisation system is not completely broken.
Nevertheless, there are ongoing IPR wars, and it is not sufficient to say that the system has worked well so
far and therefore there is no need to do anything. Standardisation is complex: it has been estimated that an
implementer would need to incorporate 250 standards into a portable computer, for example, and probably
just as many for a mobile phone. These mobile phone standards are produced by many standards bodies:
ITU for voice and video; IEEE for Wi-Fi; 3GPP for communication between the mobile phone and the
network; and IETF for internet protocols such as TCP/IP and HTTP are just some examples.

15. There are three kinds of standard-setting bodies: first, those companies producing proprietary
specifications, such as VHF, and Adobe’s PDF, initially. Second, there are formal standards-developing
organisations, or SDOs, which are recognised by governments. The ITU is one such, and with two others,
the 1SO and IEC, are the only international organisations working in the ICT standards field, and form the
World Standards Collaboration, or WSC. There are other bodies such as the ETSI, which is an EU
standards body. The third category is more than 800 fora that are generally smaller and have a narrower
focus. Apart from the first category, most organisations try to produce open standards that are meant to be
implemented by everyone. Some, but not all, accept that patents may be incorporated into these standards
in exchange for a FRAND commitment, but all major standard bodies try to promote openness in terms of
participation, transparency and access to documents. In the ITU, each member government has one vote as
does each company.

16. The great advantages of standardisation are that it promotes innovation and permits
interoperability. But there are disadvantages. Standardisation can be biased towards large companies, both

2 Available at: DAF/COMP/WD(2014)82
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sellers and purchasers, because they are better placed to cover the costs of participating in the process.
There is also a risk to competition in that while companies participating in the process compete with each
other, once a standard is adopted, the competition goes away and implementers have no choice but to adapt
to the new standard.

17. Finally, Mr Dore noted that not all ICT standards include patents, and most standards do not
include SEPs. But those that do include SEPs are extremely important, for example the 2G, 3G and 4G
standards, and also the ITU H.264 standard which is used by 80% of all video transmitted on the web.

18. The Chairman responded that it is very important to find solutions to whatever problems there
are, but also to discuss whether those problems are significant enough to justify the Committee’s spending
all afternoon discussing them. He called on Dr Anne Layne-Farrar of Charles River Associates to
comment.

2.3 The view from an economic expert®

19. Dr Layne-Farrar explained that she intended to cover the holdup and royalty stacking issues,
and give some background on the assumptions underlying the relevant theories. Holdup requires lock-in:
standard-implementing companies with asset-specific investments can be locked in to the technologies
defining the standard. Alternatively, innovators that are contributing to the standard-setting body can be
locked in if their technologies have a market only within that standard. For holdup actually to arise there
must be an action by the relevant party once lock-in has occurred. So lock-in may occur without
necessarily resulting in holdup.

20. Royalty stacking is akin to holdup on a large scale. Implementers may need to use multiple
patented inputs held by different parties, each of which charges its own price. The theory of royalty
stacking assumes that the implementers need each input in fixed proportions so they cannot play off one
supplier against another, and also that the inputs have other uses in other products, so that the suppliers are
not locked in to the implementers. The theory arose in Cournot’s original problem of brass manufacturers
that need both copper and zinc in fixed proportions, but there are other uses for each metal. The application
of Cournot theory to patenting first arose in the 1990s in the biotech field, the so-called “patent thicket”
problem, and it has spread to other areas since.

21. Courts and agencies have been debating both issues for some time, and they have been
incorporated into court decisions. Since holdup can occur only once the standard is set, a benchmark price
would be that which the parties would have agreed to during the development of the standard. This is often
only a thought experiment because in practice licence terms are mostly negotiated after the fact, but it has
provided a guide in both agency and private litigation cases. In addition, the possibility of holdup has
guided policies. For example in the European Commission cases against Motorola and Google last year,
injunctive relief was prohibited because it was felt that this would provide the SEP holder with the leverage
to extract holdup, resulting in an imbalance between parties.

22. Similarly, theoretical royalty stacking potential has been adopted by US courts and in agency
decisions in FRAND determination cases. In both the Microsoft versus Motorola case, and in the Re
Innovatio case, the judges ruled that royalty stacking potential had to be incorporated into how FRAND
was set. If everybody charged what the SEP holder charged, the aggregate burden would be too high,
potentially a holdup or royalty stacking rate. Other courts have since ruled that such behaviour has to be
proved, the potential for it is insufficient. Indeed, a simple exercise to calculate what the appropriate
FRAND rate should be demonstrates the room for error. Suppose a standard requires 5 SEPs, together

3 See also: DAF/COMP/WD(2014)84 and DAF/COMP/WD(2014)132
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contributing 10 units of value to a product. One contributes 5 units, another 2 units and the others one unit
each. A potential licensee challenges the FRAND rate of 5 on the most important SEP. The judge knows
that the total contribution is 10, and decides, in the absence of detailed information, that each contributes 2
units equally, hence the 5 units demanded is incorrectly identified as a holdup or royalty stacking rate. Or
the holder of a one-unit patent argues that the FRAND rate is 2, and using the same methodology, that rate
would incorrectly be found to be FRAND. So this approach, which courts have indeed used, risks both
false positive and false negative outcomes. Judge Davis’s ruling (in the Ericsson D-Link case) barred this
approach, and was endorsed by the Federal circuit.

23. These considerations raise the question of what evidence do we have that holdup or royalty
stacking are commonplace in the industry. It is hard to research because most licence agreements are
confidential and the empirical evidence is slim. Therefore one should look at the indirect evidence. If
indeed holdup and royalty stacking are systemic problems in the ICT sector, then one would expect to see
stagnant or rising product prices, sluggish innovation and limited entry into those markets. But in practice
innovation is dynamic, prices fall in real terms, and both Apple and Samsung, neither of whom partook in
the standard setting process in mobile telephony, have taken the market by storm. Hence there is a
disconnect between the theory and the facts, because the assumptions behind the theories do not usually
hold.

24. According to Dr Layne-Farrar, the reasons for the disconnect lie in the standard-setting process
itself. The firms themselves are participating in the relevant organisations, they are co-ordinating with each
other and often they do not have alternative market options for licensing their technology. They have an
interest in ensuring the commercial success of the standard, and no interest in killing it off with a royalty
stack. In addition, cross-licensing and patent pools discourage holdup and royalty stacking, while enforcing
a patent is expensive and resorted to only when there is a lot of money at stake. Of course, cross-licensing
only works via trade-offs between vertically integrated firms with upstream and downstream operations,
while patent pools entail a great deal of co-operation between different firms with different incentives. But
by and large, self-interest has limited the emergence of holdup and royalty stacking problems in the
markets. Dr Layne-Farrar concluded by saying that more emphasis should be placed on better valuation of
patents in disputes.

25. The Chairman concluded that there are therefore issues that merit discussion, and called on a
representative from the US Federal Trade Commission to make some comments.

26. The US FTC delegate emphasised the importance of the integrity of the standard-setting process
for investment and innovation over the long term, and the risks to this from the potential for holdup.
Standard-setting organisations seek to mitigate this by encouraging or even mandating disclosure of SEPs
and by making FRAND commitments. It is the FTC view that during the period when there is competition
over which technology will be embodied in the standard, there should be understanding of the price
implications and the importance of FRAND commitments. The competition agencies should focus on these
issues. As regards the issue of theory versus practice, most economists agree that in the absence of
disclosure of SEPs and of FRAND commitments, there is a significant risk that a patent holder can extract
a royalty in excess of the value of its technological contribution. Competition agencies should therefore be
concerned about the credibility of FRAND commitments and focus on ensuring that companies abide by
them.

217. The Chairman invited Dr Layne-Farrar to respond to the FTC view.
28. Dr Layne-Farrar explained that standard-developing organisations recognised very early on the

potential for lock-in and so the need for FRAND commitments and oversight by competition agencies.
These are important tools for firms for competition in developing patents whether or not compliant with
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the standard. But there needs to be real evidence of a failure, given that most standard-setting bodies do
have FRAND commitments and other IPR policies in place, before intervening or developing new policies
or legislation. Yes, the potential is there but there are mitigating factors and parties work around issues on
their own, the SSO’s IPR policies are updated regularly, with a delay, when a new antitrust issue surfaces.
For example some have implemented rules such that a FRAND commitment travels with a patent, and is
not specific to the party that makes it, thus making it impossible to revoke FRAND by selling the patent to
another party.

29. An EU delegate noted that in the Motorola decision the Commission did have direct evidence of
holdup because Apple was prohibited from selling in Germany. In addition, there have been injunctions on
the basis of SEPs in Germany and also Korea.

30. Speaking from an SSO perspective, Mr Dore said that the ITU had discussed the need for
additional empirical evidence before reviewing ITU policy. Their conclusion was that a consensus was
impossible to reach, and that it was better to move on and avoid discussing extreme positions, move
towards a centre and find ways of further defining what FRAND means. Indeed, it is clear that there is no
longer a common understanding of what FRAND means in the ITU. So the nature of the commitment
needs to be clarified to maintain the integrity of the system. He would return to this theme in the next part
of the meeting.

31. From the floor, a delegate from Norway asked whether patent valuation is difficult because the
value of a patent might change over time and this may not be clear at the outset. The delegate asked how
could patents be valued in light of these challenges, and who should do so. In response, Dr Layne-Farrar
said that although it is extremely difficult to do, jurisdictions around the world have been doing it for many
years. SEPs are no different in principle but of course they have different constraints, so one would not use
exactly the same processes, but the existence of broad arms’ length agreements across an industry showing
that the market has accepted those rates as FRAND, patent pool rates within the same standard and so on
are the same kind of valuation techniques that are applied in traditional infringement cases.

3. FRAND commitments: how they work and what do they mean

32. At this juncture, the Chairman noted that there was a slight non sequitur in the previous
discussion: it is very hard to value SEP patents, but it is done all the time, therefore it is doable. This does
not mean that the courts always get it right, perhaps they frequently get it wrong. It was thus now time to
turn to the discussion of FRAND commitments, their fairness and hence the implicit value of the patents.
He called on Mr Dore to discuss how FRAND commitments are used by standard-setting organisations to
mitigate holdup and describe the various perspectives on what FRAND means.

33. Mr Dore said that FRAND is the vehicle used by the ITU to mitigate abuse of the standards
system and strike a balance between the rights of patent holders and implementers. The ITU, ISO and IEC
say that patents can be incorporated in standards provided that the holders agree to license their technology
under reasonable and non-discriminatory conditions. There are two building blocks: disclosure and
licensing commitment. Participants have to disclose their SEPs when they participate in the process,
although they have no obligation to do patent searches, and they must file a licensing commitment
declaring their willingness to grant licences under FRAND. There are no comparable disclosure
requirements or FRAND commitments for non-participants.

34. Mr Dore added that there is a question of when the disclosure should be made. Ideally, it should
be as early as possible so that the technical bodies have a good view of the patent landscape. In practice,
disclosure might come late, even after adoption of the standard, if for example a company belatedly finds
out that it has a SEP. Even so, there is an obligation to disclose. The mechanism of disclosure is a form, a
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template that is filled in by the company, which is signed and filed and put into a database accessible by all
implementers.

35. Mr Dore added that this standard system has worked well for many years, but the ITU has seen in
the past couple of years that tensions have emerged between patent holders and implementers. A high-level
patent roundtable was therefore convened in 2012, involving SSOs, regulators, industrialists, government
and academia. The outcome was that there was no longer a common understanding on the meaning of
FRAND, as previously mentioned. The ITU therefore asked their IPR group to start a series of meetings to
clarify the meaning of FRAND. They looked at two issues: injunctive relief and the meaning of
“reasonable”. Twelve meetings have been held so far, the most recent in late November 2014, more than
130 contributions have been received, but so far there has been no consensus. What emerged was that there
are not two issues but three, the additional one being what is meant by non-discrimination.

36. The Chairman said that he would ask the US delegate to respond, as there have been cases and
jurisprudence in that country. The questions are: is there any way to define a FRAND commitment; how
does one assess the value of a patent in a standard; and what is the role of the competition authorities in the
court processes. In the US, were the competition authorities able to advocate or participate in proceedings,
and do those authorities have something to say that could be complementary to what the courts could find
by themselves?

37. A delegate from the US DOJ said that the US antitrust authorities have been cautious and prudent
in deciding if there has been a competition law violation involving SEPs and potential for holdup. There is
a role for articulating what the concerns are regarding anticipated after-the-fact litigation and its costs,
which can be realised through advisory opinions that help the SSOs know when they can get together, and
what they can agree on, without running into a competition problem. The US authorities have intervened in
court proceedings to help the courts work out a methodology for defining FRAND rates. They also have a
role in assessing whether the availability of injunctive relief tilts the playing field, and should be prohibited
so that firms concentrate instead on what the FRAND rates should be and deciding monetary payments
accordingly.

38. A delegate from the US FTC added that it is not the business of the US competition agencies to
set FRAND rates, but because of their competition policy grounding they can add important perspectives
to the debates. The vast majority are resolved privately, and there is no excessive price provision in the US,
so the FTC does not get involved directly, but the FTC does have an important advocacy role to play. They
issued a report in 2011, and one of the areas was the issue of remedies. There has been a tendency towards
outsized damage awards in patent disputes, and the FTC view is that any damage award or royalty rate
should reflect the contribution made by the technology and not any holdup value.

39. A relevant district court decision was the Ericsson D-Link case that was decided in December
2014. It did not decide what the royalty rate should be, but reversed the original damages award, on the
grounds that the jury instructions were inadequate. The court emphasised that the aim should be to focus
on the value that the patented technology was bringing to the standard-compliant product, independently of
the value associated with standardisation itself. The court did not go into how one does that at any great
length, but it did cite some other court decisions that involved the construction of hypothetical negotiation
frameworks. The FTC view is that a key factor is to look at competitive alternatives, close substitutes that
were available before the standard was adopted, to determine the value of the contribution made by the
patent.

40. In response to a question by the Chairman that good guidance can be given about bad rates, but
whether the methodology to determine appropriate rates is still complicated and tentative, the FTC delegate
agreed that the methodology is complex, but that the courts are heading in the right direction.
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41. The Chairman said that the EU should intervene in the debate at this stage because there is the
concept of excessive or unfair pricing under EU competition law, and that the EU attempts to give
guidance on horizontal co-operation agreements. The EU says that a fee should bear a reasonable
relationship to the economic value of the IPR. Is this useful?

42. An EU delegate said that there has not yet been any national court decision on the issue. A
German court was for the first time supposed to set FRAND royalties, in the Motorola and Apple case, but
the parties settled out of court. Within EU courts there are disagreements on how to characterise FRAND
rights per se. Whereas the US says that FRAND creates contractual rights for third parties, the Germans
say no, the Dutch say that there is a pre-contractual obligation, but not more, and it is not clear which law
should apply. For instance, should standards developed within ETSI fall under French law because ETSI is
based in France? The Germans say it should be German law that applies.

43. The EU delegate went on to say that FRAND disputes are not always about royalty rates, they are
often about the injunction issue, to be discussed later. There should be a reasonable relationship between
the FRAND rate and the value of the IPR but how to define it? The US courts have used a couple of
methods but they are very detailed, and cost based methods are not often helpful because of the difficulty
of allocating overall costs down to one patent or a part of one’s patent portfolio. Theoretical ex ante
royalties would be a good guide, but as Mr Dore had said, a lot of patents are declared very late in the
process, so there is no comparative to go on. Another option is to use an independent expert assessment of
how central is the portfolio for the standard, and look at royalties charged for the same IPR in other
standards. But that assumes there is competition between the standards, which often is not the case.

44, In the Microsoft case, the company was obliged to license on FRAND terms, so that was not a
genuine voluntary FRAND commitment. The court said that it was not for the Commission to set a specific
rate, and the Commission agreed that it should not become a FRAND regulator. The excessive pricing tool
exists, of course, but it is limited to saying that a rate is clearly too high, not what it should be. The
guidelines evidently say that the parties should be free to solve their problems before the court, or even
better in private negotiation.

45. The chairman turned to India, where the competition authority had become involved in FRAND
disputes.
46. The competition authority delegate from India said that they had existed for only 5 years.

Competition law and its interface with IPR is similar to that in major jurisdictions, namely that the law
exempts necessary and reasonable conditions imposed in agreement with IPR holders to protect their
rights. But there needs to be better balanced and more consultative mechanisms between the IPR regulators
and the competition authorities, as two recent cases show. There is no jurisprudence as yet in terms of
abusive conduct, but two cases have arisen. The first case involved discriminatory and exorbitant royalty
rates for GSM technology patents. The rates were imposed on the product, not on the patent itself, and the
holder subjected all its present and prospective clients to non-disclosure agreements. A second complaint
involved the same company and similar allegations, so they were clubbed together, and the Director-
General was instructed by the commission to investigate and relay his findings to the commission.

47. However, there was a judicial intervention from courts outside the statutory appeals process. The
judiciary seemed to be concerned that there could be concurrent jurisdictions exercisable by both the IPR
regulator and the competition authority, and in one case the court felt that this was re-opening the consent
terms agreed to by the parties before the civil court. The courts granted a stay, the whole process at this
stage is blocked and the investigation halted. This highlights the tension between the competition code and
the IPR regime, and intervention by the courts makes it even more complicated. Stakeholders will
intelligently seek the forum which best protects their interests.
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48. The Chairman asked Maurits Dolmans, of Cleary, Gottlieb of London, for his observations on the
valuation of patents and the fairness of the licence.

49. Mr Dolmans said that the EU Microsoft case was very interesting because the Commission
suggested, and the courts agreed, that a company is not entitled to charge for the strategic value of a
strategic asset, in that particular case confidential information and patents. The ruling meant that the value
of a patent should be analysed on its own and that the patent owner cannot reap rewards related to the
ability of the licensee to enter a neighbouring market. One can charge for the incremental value of the
patent over the next best alternative, which has to be analysed on an ex ante basis before lock-in occurs,
and that can be checked empirically. In that particular case, other technologies were available for free or
for a very low royalty. So in practice, valuation is performed by looking at comparators, which was also
the method followed in the United Brands case, and is currently being done in various pending FRAND
cases. It would have been done by the German court in the Motorola Apple case had it not been settled out
of court.

50. The Chairman asked the Japanese delegate to explain the guidelines there. They say that a patent
holder that has participated in a standard-setting exercise and requests a very high licence fee, tantamount
to a refusal to license, may risk violating anti-monopoly law. There are two questions. First, does this
guideline apply even if the patent is not a SEP? Second, has the JFTC actually taken action in such cases?

51. The delegate from Japan said that yes, the guidelines apply to SEPs and non-SEPs. They have
never had a relevant case, mainly because of a need to clarify what is meant by a very high licence fee. An
important and possibly very influential case arose in May 2014 when Samsung sued the Japanese
subsidiary of Apple, claiming patent infringement in a private litigation seeking an injunction and damages
regarding a mobile telephony patent that Samsung declared as essential. The court declared that there was
abuse to an extent of a rate exceeding a FRAND rate, and ordered Apple to pay a FRAND royalty rate. To
decide what the FRAND rate should be, they first 