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The evolving concept of market
power in the digital economy*

This paper explores how the concept of market power is being applied and
adapted to digital markets, as well as the implications for competition policy.
First, based on competition authority decisions and academic literature, it
identifies the main contributors to market power in digital markets, including
the role of network effects, economies of scale and scope, data, multi-
homing and switching costs. The paper also considers whether these
contributors are unique to digital markets, and some of the conceptual
questions authorities have faced in assessing digital firms’ market power.

Next, this paper reviews a range of concepts and terms recently applied to
digital market dynamics that are related to market power. This includes
particular types of “power” held by firms in digital markets (e.g. bottleneck
power), and designations developed to capture the influence of specific
firms in the context of new regulatory initiatives (e.g. gatekeepers).

Finally, the paper considers several competition policy challenges related to
market power in the digital era, including questions about the relationship
between new regulatory concepts related to market power and established
enforcement concepts such as dominance. It also highlights the risk of
growing divergences in the application of new regulatory designations. This
paper concludes that market power should remain a core guiding principle
as the competition policy community faces these challenges.

" This background note was prepared by James Mancini of the OECD Competition Division, with helpful comments
and inputs from: Carolina Abate, Antonio Capobianco, Gaetano Lapenta, Federica Maiorano, Richard May and Ori
Schwartz of the OECD Competition Division.
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Introduction

1. Market power, the ability of a firm to maintain prices above, or quality below, a competitive level,!
is a fundamental concept for competition law and policy: it can make the difference between
procompetitive and abusive firm conduct, and the difference between beneficial and harmful mergers.
In the wake of digitalisation, it has become a particular concern: evidence such as growing mark-ups
suggests that market power is on the rise, and potentially becoming more durable, in digital-intensive
sectors (Calligaris, Criscuolo and Marcolin, 2018;1;; Calvino and Criscuolo, 20192).

2. Assessing the degree of market power in digital markets can present a range of challenges for
authorities. They must carefully scrutinise claims about the importance of data access and network
effects as entry barriers, and thus sources of market power. Further, authorities must grapple with
multi-sidedness and the need to incorporate the relationship between demand and competitive
constraints in multiple markets. Such markets may also feature services provided at a price of zero,
requiring non-price factors to play a particularly important role in the assessment. Proposals have also
been made to adjust the way authorities approach market power in digital markets, namely addressing
tipping risks in markets that do not yet feature a dominant player, and considering the risk of market
power being leveraged into other markets.

3. Atthe same time, there are questions about whether the concept of market power itself needs to
be adapted to digitalisation. A range of concepts have been introduced to capture particular forms of,
or alternative concepts to, market power, specifically the power held by digital platforms as
intermediaries between firms and end consumers. They include terms such as gatekeepers, bottleneck
power, platform power, intermediation power and strategic market status, among others. These related
concepts have been a particular focus of recent regulatory proposals.

4. The link between these concepts and market power is not always clear, and certainly not always
explicit. This paper aims to explore this link, and its implications for the future direction of competition
policy. It is organised as follows:

e Section 2 discusses the evaluation of market power in digital markets, and in particular how
competition authorities have approached this challenge so far, as well as some guidance from
academic literature. This section covers indicators of market power, contributors to market power,
and some key conceptual questions that have arisen about the assessment of market power.

e Section 3 explores the new concepts that have been proposed or developed to replace or
supplement the concept of market power in digital markets. These include wholly new concepts,
established concepts that are being re-emphasised, and designations created in the context of
new digital sector regulatory measures.

e Section 4 highlights some of the challenges on the horizon for competition policy with respect to
the assessment of market power in digital markets. It explores the relationship between new and
established concepts of market power in legislation, and highlights the risk of divergences across
jurisdictions.

e Section 5 concludes.
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5. This paper builds on past work done at the OECD on digital competition issues, summarised in
the OECD Handbook on Competition Policy in the Digital Era (OECD, 2022j3)). Specifically, work on
adapting competition analysis to multisided markets provides practical guidance, including how to take
into account interrelationships in the demand on different sides of the platform, and how to adapt
market power assessments (OECD, 20184). Other work has explored the new regulatory frameworks
being proposed to address digital competition issues, comparing the rationale and scope of these
frameworks, including how they relate to market power (OECD, 2021js). Accordingly, this paper will
not focus in detail on either the adaptation of analysis to multi-sidedness, or the precise features of all
the current regulatory proposals focused on digital competition issues.
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z Evaluating market power in digital
markets

6. Competition authorities across the OECD have accumulated significant experience in the
assessment of market power in digital markets. While these markets have evolved dramatically since
the US Department of Justice’s complaint against Microsoft in 19982, the main contributors to market
power identified in digital sector cases remain the same. The entry barriers identified in the 1998
complaint, specifically network effects and economies of scale, continue to be a major focus today.

7. The core economic foundations of market power assessments have also remained consistent in
digital cases, namely a focus on barriers to entry and substitutability. So what is unique about the
assessment of digital market power relative to more traditional sectors? First, market shares, which
have never on their own been complete proof of market power (or a lack thereof), may be even more
limited in providing a complete picture. They fail to capture the potential for rapid tipping of markets
into monopoly, accelerated by network effects. They also risk overemphasising conditions within
defined product markets without considering the potential for dynamic competitive pressure, or indeed
a lack of potential challengers, in related markets. Further, when digital markets are multisided, and
especially when they feature products provided at a price of zero, no single market share metric can
adequately capture the realities in a market.

8. Second, there are certain market characteristics that contribute to digital firms’ market power in
new ways. Network effects, which have traditionally been considered in the context of physical
infrastructure and capacity limitations, have taken on a wholly new dynamic in dematerialised digital
markets. With experience, authorities have begun to identify the situations in which they contribute to
market power, and those in which their effects on market structure are minimal. The ability of
consumers to multi-home also features prominently, as it may be an important mechanism for enabling
market entry and contestability. Further, linkages between products (and the corresponding ability to
leverage market power across markets) have been a growing area of interest for authorities,
particularly given the importance of ecosystem business models and conditions in digital markets that
may amplify the risk of harm. Finally, while the assessment of data may in some ways be similar to
that of any other scarce resource or essential facility, authorities have also begun to incorporate the
role of feedback loops,® which serve to strengthen first-mover advantages.

9. At the same time, many other potential contributors to market power have been assessed by
authorities as they would be in any other markets — contributors like economies of scale, switching
costs, brand effects, and a lack of countervailing buyer power.

10. This section will examine the main contributors to market power in digital markets that have been
assessed by authorities and researchers, and it will identify areas where assessments have been
tailored to digital market dynamics. It will then explore some of the key conceptual questions that
authorities have, or are beginning to, grapple with when evaluating digital firm market power.
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2.1. Market shares and other preliminary indicators used by competition
authorities to assess market power in digital markets

11. Market shares are a near-universal feature of any competition enforcement decision or market
study assessing market power, including those involving digital firms.* They give an initial picture of
the size of the firm relative to its competitors, and the overall structure of the market. Given that they
are calculated with respect to a defined market, they theoretically reflect one of the key contributors of
market power — a lack of ready substitutes available to consumers. Indeed, a lack any real alternative
for consumers can be a powerful indicator, as highlighted for instance by the Australian Consumer and
Competition Commission in its digital platform services inquiry with respect to app stores (ACCC, 2021,
p. 26)).

12. However, as well documented elsewhere, the picture provided by static market shares is
incomplete, given they can only provide a preliminary indication of limitations to substitution, and do
not provide any information on the potential for supply-side substitution or new entry (OECD, 2018;7)).
The limitations of market shares are especially pronounced with respect to digital platforms.

13. Multisidedness is a particular challenge — picking one side of the market to measure will give an
incomplete picture, especially when one side’s consumption is cross subsidised by another, such as
with advertising. Further, developing a platform-wide market share may also obscure important details.
For instance, a platform-wide market share would not capture the competitive dynamics of a market if
some firms are not active on all sides. This could occur if firms are at different levels of maturity, or
have different business models (e.g. advertisement-funded, sale of premium subscriptions, or early-
stage firms establishing a foothold in users without earning revenue yet) (Franck and Peitz, 2019g)).
In addition, high-level market share figures will fail to capture any important differences in user
characteristics (within a side of the platform) that drive competition, including heterogeneity in usage
patterns, level of activity and multi-homing.

14. A narrow focus on market shares within a given defined market could also generate particularly
misleading conclusions with respect to ecosystems of interconnected digital products. The linkages
between these products could affect the degree of market power held by a firm, in particular if there
are limitations to the interoperability of products from different ecosystems (Petit and Teece, 2020;9j;
OECD, 2021j0)). While in the extreme this effect may be addressed through a narrower market
definition focused on products within an ecosystem (digital ecosystem products may impose a limited
competitive constraint on one another if switching them would imply switching core operating systems
and devices), more subtle product interlinkages may also be relevant and distort the picture from
market shares (e.g. default settings or bundled discounts).

15. While market shares appear in most authority decisions assessing digital firms’ market power, the
limitations of these measurements have also been made clear in several decisions. For example, the
European Commission indicated in its 2011 decision regarding the Microsoft/Skype merger® that
market shares were of limited explanatory value given the market was nascent and subject to rapid
changes. It also noted that the price of zero for some services necessitated alternative metrics. The
Commission similarly observed how “frequent market entry and short innovation cycles” meant that
high market shares did not necessarily indicate market power in its Facebook/WhatsApp merger
decision.® The German Bundeskartellamt has also highlighted that network effects naturally lead to
higher market shares, but the presence of these network effects on its own does not necessarily
indicate a lack of competition (Bundeskartellamt, 201611)).

16. Some authority decisions that discuss market shares go beyond observations about the level of
market shares. In particular, given the particular concerns about durability of market power in digital
markets, some authority decisions consider not just the level of a firm’s market share, but also its
stability over time. Market share stability can help establish a lack of dynamic competition — especially
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in markets featuring frequent innovation and new product development where stability is unexpected,
potentially indicating insurmountable entry barriers. The French Competition Authority’s 2020 Google
Search decision,” the US Department of Justice’s 2021 complaint against Amazon?®, and the European
Commission’s Google Shopping decision® all make particular note of the stability of those firms’ market
shares in the relevant markets.

17. The distribution of market shares has also been considered. The German Bundeskartellamt has
indicated that, while revenue-based market shares may be less meaningful in dynamic markets, the
possession of a significant lead in the share of users covered by a platform could indicate the potential
for market tipping (Bundeskartellamt, 201611;). The authority cleared a merger between the #2 and #3
online real estate platforms in Germany specifically because it would increase the symmetry of
market shares relative to the leading firm in the market, thus mitigating the risk of network effect-
induced tipping.*°

18. In cases involving digital platforms, the need to consider several different metrics is also frequently
recognised. Specifically, market shares calculated on the basis of revenue may need to be considered
in context with other indicators, such as the share of users, share of transactions, and usage or
installation statistics that cover all sides of the platform. The Korean Fair Trade Commission’s decision
in the Delivery Hero/Baemin merger illustrates this, since it considered not only revenue shares but
also shares in the number of transactions on different sides of the platform, and the number of app or
website visits.!! The Italian Competition Authority discussed the importance of distinguishing users
from active users when considering market shares in its Amazon decision.*? In its Google Shopping
decision, the European Commission focused on market shares by search volume as an indicator,
given: the zero price nature of general search services; challenges with obtaining verifiable data about
revenues associated with individual searches; and the fact that volumes were a key criterion for
advertisers when choosing where to place their advertisements.*®

19. Other high-level metrics that have been or could be used by competition authorities as a
complement to market shares include:

e Price levels: Anindicator considered in the Australian Competition and Consumer Commission’s
Digital advertising services inquiry was the level of prices, and the proportion of advertisement
spending that was paid to ad tech providers. The Commission found that this pricing level indicated
a lack of competition in the market (ACCC, 202112)).

e Profit stability: While not a theme of the decisions and market studies consulted for this paper,
the stability of profits and profitability could also serve as a potential indicator, and provide greater
information than simply the level of profits and profitability, which could be an artefact of the high
fixed and low marginal cost structure of many digital services (see, for instance, Oxera (2018[13))).

e Entry patterns: Some authorities have identified certain indirect indicators of market power based
on observations of competitive dynamics in markets. In its AdSense decision, the European
Commission emphasised a lack of entry over a significant period of time as an indicator of entry
barriers contributing to market power.'* The US Department of Justice’s Amazon complaint notes
that Amazon’s ability to impose most-favoured nation clauses on its sellers is indicative of its
market power.'®

2.2. Key contributors to digital sector market power identified by competition
authorities

20. To complement the preliminary indicators noted above, competition authorities and the academic
literature have assessed a range of factors in evaluating digital firms’ market power. Specifically, these
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factors can constitute barriers to entry, limitations on substitutability, or both, in digital markets. They
include novel concepts, and well-tested ones from traditional markets.

2.2.1. Network effects

21. Network effects have been a central theme of competition authority cases in digital markets.®
Specifically, network effects have been assessed as a contributor to market power both in reducing
substitution by consumers and creating barriers to entry that limit competitive constraints. lllustrating
this importance, the Japan Fair Trade Commission’s updated merger guidelines make explicit
reference to both direct and indirect network effects.!’

22. Digital markets can exhibit certain characteristics that may amplify the impact of network effects
on market power. In particular, the existence of positive feedback loops that strengthen network effects
have been the focus of some authorities.'® These feedback loops can be observed with respect to both
direct and indirect network effects. In the case of the direct network effects, an increase in usage of a
digital service will increase the value of the service, thus attracting more users and creating a self-
perpetuating cycle — a process the Australian Competition and Consumer Commission observed for
example with respect to online search engines (ACCC, 2019, p. 66(14]). With respect to indirect network
effects, the mechanism may be more complicated but involves the same dynamics: for instance, a
growth of users on one side of a platform can increase the value to advertisers, which enables further
investments in the platform, attracting more users on the original side, thus continuing the cycle (see,
for instance, OECD (2016115)). When sufficiently strong, these feedback loops can lead a market to
“tip” into monopoly, in particular if no competitor or potential entrant can match the attractiveness of
the platform (as enhanced through network effects).

23. That being said, authorities have also recognised that the potential contribution of network effects
to market power should be assessed in context. A recent Compendium issued by the G7 Competition
Authorities emphasises that network effects can serve either as an incentive to compete aggressively
and acquire scale, or as a deterrent to entry that insulates market power from competitive pressure
(G7 Competition Authorities, 202116)). The German competition authority has also observed that
network effects may in fact be a mechanism for small new entrants to expand rapidly, and have an
“ambivalent” effect on competition (Bundeskartellamt, 201611)).

24. Thus, while most competition authority decisions refer to network effects as a contributor to market
power, they have also explicitly recognised that this may not always be the case. Academic literature
suggests that network effects can not only contribute to the growth of new entrants, but also incentivise
vigorous competition in order to acquire users, leading to lower mark-ups (Calvano and Polo, 202117)).
Further, the network effects observed in digital markets are different from those in traditional network
industries, in the sense that they are not connected to specific network infrastructure and may therefore
be more fleeting as a source of market power. In this vein, Tucker (20181g;) argues that network effects
may even be a source of instability in digital markets. At the same time, many recognise that network
effects may lead to tipping into a monopoly when sufficiently strong (Armstrong, 2006(19;), echoing the
concerns summarised above about durable market power. So what determines the strength of network
effects for a given product? Several factors can be considered:

e How important is the overall usage of a digital product or platform for the value it provides
to consumers? This obvious first question requires understanding both what drives consumer
decision-making (e.g. the presence of friends and loved ones on a given social media platform),
and the inputs to the product (e.g. the importance of past queries in refining a search algorithm).
This can determine if a new entrant without a user base will be able to produce a viable alternative
product. The experience of past entrants can be instructive in this regard. Users’ expectations and
preferences can play an important role in making this barrier more formidable: if users believe none
of their connections will try a new service, or resist being an early adopter, even services offering
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significantly better quality may struggle to enter a market (Calvano and Polo, 202117)) (see also
the discussion on consumer behaviour below).

e How significant are switching costs, and is there interoperability between competing
products? If network effects play a central role in determining the value of a digital product, they
may not necessarily translate to market power if (i) there is a high degree of interoperability
between digital products, meaning it is possible to benefit from network effects across competing
products, and (i) if it is easy and costless to try new services when users benefit from direct network
effects. These characteristics will be discussed further below as contributors or limiters to market
power in their own right, but they can also have a determinative impact on whether network effects
translate to market power.

e In what direction do externalities flow? Network externalities that flow in two or more directions
on a platform (i.e. when more than one side benefits from participation on the other side) could
constitute a more significant barrier to entry than externalities that flow only in one direction. This
is because a new platform may find it exceptionally difficult to attract different groups of users
whose demand depends on each other's usage — a “chicken and the egg” problem
(Bundeskartellamt, 201611)). In contrast, a platform where externalities run in only one direction
(e.g. content services funded by advertising) may find it easier to enter by using subsidies or other
benefits to lure users to the side of the platform that does not benefit from indirect externalities,
which would then in turn lure users on the other side.

e Do all firms’ products exhibit the same type of network effects? If only some firms in a market
can fully leverage network effects to improve service quality (e.g. because others do not have the
capacity to use data to improve future quality), then the potential for network effects to result in
tipping and market power may be enhanced. If all firms in a market can benefit equally from network
effects, the emergence of potential challengers could be significantly more likely. Similarly, it may
be worth asking whether there are any alternative business models for which some network effects
are less important (e.g. those less reliant on advertising), which would suggest network effects are
a less important potential source of market power.

e Is there already one platform in the market with a significant lead in terms of user base?
Network effects may be the most relevant for market power, and the most formidable entry barrier,
when they translate into a significant advantage for a single incumbent that cannot be easily
matched. In fact, the German competition authority has indicated that network effects would mainly
be a focus in markets with two-sided network effects when there is a single platform with a clear
lead over others (Bundeskartellamt, 201611).

e What is the scope of the network effects? For some platforms, network effects are generated
between all users, whereas in other cases, network effects are narrower in scope. Take the
example of a hotel booking platform and a ride-hailing platform (as described by Martens (2020207)).
The addition of new cities or countries to the hotel booking platform can generate broad benefits,
since travellers have a greater selection of destinations, whereas the addition of a city to a ride
hailing network may be of limited value to customers located in cities already served by the platform
(unless they travel frequently between destinations). Similarly, users of a social networking platform
only care about the presence of their connections or those they wish to connect to, rather than the
overall user base of the platform (Calvano and Polo, 2021;177). Thus, some argue that platform
services are becoming more personalised (for consumers) and narrowly tailored (for advertisers),
meaning that the scope of network externalities is becoming narrower and thus less important for
market power (Tucker, 2018(157). One implication of this could be narrower market definitions that
are more reflective of the pattern of network effects, however it would not rule out the potential for
significant market power across multiple such markets — particularly given the potential for strong
economies of scope and conglomerate effects, described below.
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e How are network effects generated? In particular, if network effects are generated simply by a
user signing up to a service or installing an application (e.g. a messaging application that allows
the user to be contacted), then they will be a much less significant entry barriers than when they
are generated for each use (e.g. by inputting queries into a search engine), in which case
incumbents will build up a significant advantage (Calvano and Polo, 202117).

e Are there limitations to the benefits of the network effects? In some cases, network effects
may exhibit decreasing or even negative returns to scale. For instance, users may experience
choice overload beyond a certain number of product options, or they may prefer to have a more
limited network on a platform for privacy purposes (Tucker, 20181g]). Thus, network effects may be
spread more evenly across the market and not be an important contributor to market power.

25. The questions identified above help structure an assessment of network effects and their
contribution to market power (or lack thereof). However, competition authorities still face significant
uncertainty. Consider the decline of Myspace and the rise of Facebook. Myspace undoubtedly offered
significant network effects in the form of social connections at its peak, and so its decline demonstrates
that these network effects are not sufficient to insulate completely an incumbent with a high market
share from competition. Other contributors must therefore also be considered — network effects are
only part of the story.

2.2.2. Costs and economies of scale

26. Digital products may involve significant fixed costs, in terms of product development, and low or
zero variable costs, since adding an additional user can be done without additional cost. Significant
fixed costs, and the ensuing economies of scale, have been recognised in a range of competition
authority decisions in digital markets.'® Unlike network effects, the analysis of economies of scale and
costs as a contributor to market power does not appear to have required significant adaptations relative
to more traditional markets. The German competition authority has also identified internal learning
processes as a contributor to economies of scale, although this is also not unique to digital markets
(Bundeskartellamt, 2016p21;; Bundeskartellamt, 2016117). Nonetheless, the particular importance of
economies of scale has been recognised through changes to the German competition law, which now
explicitly mention economies of scale as a contributor to market power.2°

27. As more fully explored in OECD (2020p22)), the idea that significant fixed costs always constitute a
barrier to entry has been a controversial one among academics. In an environment with sufficient
access to capital, fixed costs need not necessarily prevent new entry. Specifically, while they may
affect the efficient number of firms in a market, they need not necessarily give rise to market power.
Some propose focusing on sunk costs, while others emphasise costs facing entrants that were not
borne by incumbents. However, in the context of competition enforcement, authorities seem, quite
reasonably, to have avoided these debates and focused on factors affecting the potential and timing
of potential entry, regardless of the precise label applied.

28. Some potential cost-based contributors to digital firm market power that could be considered
include: an inability of new entrants to match the scale of incumbents; potentially favourable financing
conditions for incumbents (see Khan (2017231)); costs of acquiring data to match first-mover advantage
(as further discussed below); and costs of product subsidisation needed to generate sufficient network
effects. At the same time, the presence of numerous smaller firms in a digital market would suggest
the absence of substantial fixed costs, and that alternative explanations, such as barriers to expansion
stemming from network effects, may be more important factors in contributing to a given firm’s market
power in that market.
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2.2.3. Multi-homing

29. Multi-homing (the use of multiple competing digital products at the same time) has also been
considered by competition authorities when assessing digital firms’ market power. This is because the
ability and tendency of consumers to engage in multi- versus single homing can significantly shape
the dynamics of competition in a market. With single homing, users select only one digital product,
meaning firms compete to acquire an exclusive share of a user’s activities (OECD, 201924)). This
contrasts with multi-homing, where consumers may use several different digital products, meaning
firms compete not for users but on a more granular level, for instance on the basis of an individual
transaction, or a share of a user’s attention.

30. The analysis of single and multi-homing can be relevant in non-digital markets (e.g. the use of
multiple credit cards by consumers, and the acceptance of multiple cards by merchants). While this
analysis may not necessarily look different in digital markets, it may be required more often, which may
explain the frequency with which homing patterns are discussed by competition authorities.

31. Network effects, switching costs, and limitations to interoperability, which on their own can
contribute to market power, will significantly shape the effect of homing patterns on a market. For
instance, single-homing combined with strong network effects and switching costs may lead to a single
firm acquiring durable market power that is insulated from the threat of new entry — in other words a
significant incumbency advantage (Calvano and Polo, 202117). Reflecting this, the Japan Fair Trade
Commission’s recently updated merger guidelines specifically indicate that network effects may have
a greater effect on competition if consumers tend to single-home.?! However, in the absence of these
characteristics, single homing may be accompanied by vigorous competition for the consumer.

32. Several authorities have highlighted the presence of multi-homing as a factor that may mitigate
the durability of market power. The German competition authority has noted that multi-homing can
lower consumer lock-in and barriers to entry — it can be easier for new digital services to enter a market
and encourage users to try when it does not mean they must deactivate their existing services. It can
also allow multiple differentiated platforms to exist in a market (so that users may use different products
for different purposes, for example), improving consumer welfare. Further, the Authority noted that
even where there are competition-for-the market dynamics, multi-homing can facilitate competition,
since new entrants do not need to “poach” users from the incumbent to obtain a foothold
(Bundeskartellamt, 2016(11;).

33. However, multi-homing is not a guarantee of dynamic competition. The German and French
competition authorities highlight in a joint study that in zero-priced markets, even with multi-homing,
new entrants may find it difficult to attract consumers without the ability to use pricing as a strategy to
attract an initial user base (Autorité de la concurrence and Bundeskartellamt, 2016, p. 30p25)). Further,
the threat to incumbents may be minimal if the new entry enabled by multi-homing comes primarily
from specialised services that, while beneficial to consumers, may verge on being part of a separate
market, and which are thus not likely to impose competitive discipline on the incumbent by threatening
its core product. In other words, multi-homing may be indicative of either significant substitutability or
significant differentiation, with different implications for competitive dynamics (OECD, 20184)).

34. An assessment of the specific context of multi-homing in a market is therefore necessary, since
the mere potential for multi-homing is not likely to be decisive on its own. Single homing in a market
may simply reflect a lack of alternatives available to consumers, rather than an unwillingness to multi-
home. Further, to the extent that consumers do multi-home, it may be necessary to assess the extent
of such multi-homing. Do consumers simply have multiple competing apps installed on their mobile
device? Or do they actually use multiple apps, as measured for example by their transactions or
interactions (OECD, 20184))?
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35. Users may be prevented from multi-homing for various reasons: the cost of multiple services,
technical and practical limitations (e.g. barriers to using multiple operating systems on a device),
exclusivity conditions imposed by suppliers, and a lack of data portability and interoperability
(contributing to switching costs, and lost data as well as network effects), among others. Even if there
are no barriers to multi-homing, users may also exhibit a tendency to single home, potentially related
to the “free effect” described further below. For example, the EU’s Google Shopping decision
considered that a lack of multi-homing contributed to Google’s dominant position in general search
result, basing this assessment on surveys from consumers regarding their usage habits.??

36. Multi-homing is not only relevant for final consumers’ purchasing patterns. In an abuse of
dominance case against Apple regarding its app store’s practices relative to dating apps, the
Netherlands competition authority noted the necessity for dating app providers to be able to multi-
home between Android and Apple operating systems. This is because a dating app’s value would be
significantly compromised if its reach were limited to either Android or Apple users (given that mobile
device users do not multi-home across operating systems).? A similar dynamic is at play in advertising-
funded markets. When consumers on one side of a platform single home, advertisers may not consider
different platforms to be substitutes given they will reach a different set of consumers. This may lead
advertisers to multi-home, or even to the creation of separate markets for competition analysis
purposes (Armstrong, 2006(19]), although some advertisers may single home if they opt to focus on a
specific subset of users of a single platform (Franck and Peitz, 2019, pp. 71-72g).

2.2.4. Data

37. The idea that exclusive access to a rare input grants market power is well established in
competition law (even if cases about leveraging that market power to foreclose competition
downstream remain subject to debate). In digital markets, data are often identified by competition
authorities as such an input, and thus a contributor to market power. For instance, the Australian,
Canadian, European Commission, UK and US competition authorities have all indicated in case
decisions that the accumulation of data by an incumbent represents a significant barrier to entry, given
the associated network effects and economies of scale.?* German competition law has also been
amended to include data as a contributor to market power.?> Economies of scope, and the potential
for market power stemming from data to be leveraged in new markets, have also been considered by
the European Commission in recent merger decisions.?® For example, in the Google/Fitbit decision,
the Commission noted the potential for Fitbit data to strengthen Google’s dominance in online search
advertising, stating:

“...none of Google’s competitors in online advertising has access to a database or data collection capabilities
equivalent to those of Fitbit and it is not likely that they would acquire such assets without incurring into
significant costs and in timely manner.”?’

38. Data exhibit some characteristics that set it apart from some more traditional important inputs.
Understanding the contribution of data to market power may therefore require considering several
attributes:

e Theprecise scope of data being considered: The data relevant in a given market may be just a
subset of a larger database, or it may be contained in multiple different databases, and the structure
of data may differ significantly across firms. Further, the types of data used by different market
participants may vary. Thus, relevant data can be amorphous and difficult to define relative to more
traditional inputs.

e The importance of a specific dataset for competing in a market: The objective importance of

a given dataset for a firm’s ability to compete, and thus its contribution to market power if held
exclusively, is a fundamental question. It can be divided as follows:
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o Are data an indispensable input in the market? In other words, can the product be offered
to consumers at a competitive level of quality without this type of data? This assessment can
consider whether there are alternative types of data or approaches that can be used to provide
the product.

o Are there substitutes for the specific dataset held by the firm being assessed? In
particular, the identification of potential substitutes for competitors, or alternative approaches
not requiring the data in question, can be particularly challenging — especially in rapidly
developing markets where firms collecting data may not themselves know exactly how it will
be applied in the future. One factor that may be considered is whether comparable datasets
can be purchased from third parties, including data aggregators, and at what cost (Autorité de
la concurrence and Bundeskartellamt, 2016p2s)).

e The date of collection and the nature of data flows: In some instances, a fixed static dataset
may be sufficient, whereas in others it is the continual flow of data that is most valuable, and data
may in fact have an expiration date in terms of usefulness (Oxera, 2018, p. 8[13).

e The quality and accuracy of the data: Datasets that are based on inputs from users, or
inferences, may be subject to accuracy limitations. Further, there may be measurement errors or
data corruptions. Thus, quality and accuracy is crucial to the comparison of different datasets and
the determination of whether a given dataset contributes to market power (see, for example, ACCC
(201914)).

e Whether scale is needed for the data to be useful. Some datasets are useful on an individual
consumer level, whereas others only generate value once they attain a given scale. For example,
the marginal value of an individual search engine enquiry is likely to be minimal, since the algorithm
will require large volumes of data to be able to improve its predictions?® (OECD, 20165); Autorité
de la concurrence and Bundeskartellamt, 2016(25)). In contrast, individual-level data may be of
particular value for products like social media platforms, where access to that data is an important
part of the platform’s value (OECD, 2021110)). When scale is crucial, or when individual-level data
are not portable, data may contribute to incumbent market power.

e Whether other data, or specific resources, are needed for the data to be useful. Some
datasets may need to be combined with others in order to be useful. For instance, a given dataset
may need to be matched to individual user profiles in order to be valuable. Further, not all firms in
a market may have access to the requisite skills and resources to be able to handle, process and
analyse a dataset.

39. The degree to which the data held by large digital platforms meets the criteria above, and thus the
degree to which it contributes to their market power, is widely debated in the academic literature. Some
studies of digital markets have identified situations in which data substitutes are available, data exhibits
decreasing returns to scale, and feedback loops in data collection do not arise, suggesting data’s
contribution to market power may be exaggerated in some instances (Calvano and Polo, 202117).
However, when data do contribute to market power, this market power may be more likely to be
expressed in an anticompetitive manner: privacy protections could mean the single monopoly profit
theorem no longer holds (since they could make internal data-sharing more profitable than sharing
data with downstream competitors), and thus that firms will have an incentive to foreclose competitors’
access to such data (Graef, 20152¢j; OECD, 2020p27)).

2.2.5. Economies of scope and other linkages across markets

40. Economies of scope play a key role in many digital markets — particularly those organised into
ecosystems of interconnected products, which involve unique dynamics relative to non-digital markets
(Bourreau, 2020p2s); Fletcher, 2020p29). On the supply side, they allow for data, expertise, digital
infrastructure, and established sales channels to be shared across different digital products. On the
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demand side, they can provide consumers with a seamless, convenient “one stop shop” for various
needs. Further, interoperability between different digital products can generate significant gains for
consumers, for instance when a GPS watch synchronises with a mobile device, which then shares the
watch’s data with a fithess app. While in many cases it is debatable whether these economies of scope
require all of the products to be provided by the same firm,?° there is a growing recognition that these
linkages can allow market power to be leveraged from one market into another.

41. There are several ways in which competition authority decisions have recognised linkages
between products as contributors to market power. First, market power in one market can be leveraged
into new markets, since favourable access to data and consumers may constitute a substantial source
of competitive advantage. The European Commission found in its Google AdSense case, for example,
that challengers would be unable to match to Google’s position in online search advertising because
this would require them to develop a rival search engine with similar reach and performance.® The
Italian competition authority similarly assessed Amazon’s dominance with respect to its ecosystem of
products, and in particular its influence in relationships with both consumers and firms across multiple
markets.3! Further, the Apple App Store’s exclusivity in offering apps on Apple mobile devices, and
Apple’s corresponding control of app developers’ access to Apple mobile device users, was considered
by the Competition Commission of India.*?

42. Second, linkages between products can be a strategy for protecting market power in a firm’s
original markets. When, either due to limited interoperability or other means, digital products are
bundled together, new entrants may face a particularly formidable entry barrier: in order to compete
with incumbents, they may need to offer the entire suite of products in the bundle, which may not be
practical (OECD, 2020;27)). In fact, this may be part of an incumbent’s overall acquisition strategy when
seeking to purchase firms to add to, or protect, its ecosystem, as highlighted for example by the
Australian Competition and Consumer Commission (ACCC, 201914). At the same time, ecosystem
integration is not a guarantor of success in digital markets, as Tucker notes, citing the example of the
Google Plus social network, which benefited from a substantial potential user base from other products
in the Google ecosystem (Tucker, 20181g)).

2.2.6. Switching costs

43. It is well established that switching costs can contribute to market power. By discouraging
consumers from changing products, they can make entry into established markets more difficult, and
dampen the intensity of competition between incumbents. However, in digital markets, authorities
attempting to assess the existence of switching costs are often faced with the cliché that competition
is “only a click away”. In practice, consumers can indeed face switching costs as in any other market,
and the fact that they are non-monetary does not render them any less impactful. This has been
recognised by a range of authorities, including Australia, the European Commission, Italy, Korea and
Japan.®®

44. In digital markets, switching costs can take several forms: loss of data, the time needed to set up
a new account or re-input information, reduced functionality of related products due to a lack of
interoperability, the need to repurchase specific content, and even the time needed to learn new
systems. For instance, the Australian Competition and Consumer Commission noted that switching
between Apple and Google mobile device ecosystems could cause consumers to lose their purchased
apps and subscription-based services, lose functionality of additional linked hardware, and spend time
re-downloading applications and data (ACCC, 2021, p. 26()). Data loss, and complexity associated
with comparing and changing digital products, were also highlighted by the UK’s Digital Competition
Expert Panel as factors causing consumer “strandedeness” — and thus market power (Digital
Competition Expert Panel, 2019, p. 36(30).
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45. The purchasing timelines of the devices and hardware that go along with certain digital products
can also constitute a barrier to switching. If a user wished to switch a certain operating system-specific
application, or switch app stores, they would need to switch their device, a significant expense that is
likely to be incurred only every few years (at the earliest). Further, this switch would involve losing all
other non-interoperable applications and connected hardware, strengthening the tendency to stay
within a given digital ecosystem. This was, for instance, assessed by the European Commission in its
decision regarding Google’s acquisition of Fitbit as a contributor to market power.3

46. These concerns are consistent with academic literature, which finds that switching costs in digital
markets contribute to a significant incumbency advantage, making it difficult for new entrants, including
those offering products with a level of quality or functionality that is better, but not enough to make up
for switching costs (Calvano and Polo, 202117)). This challenging environment for new entrants can
motivate incumbents with market power to be particularly aggressive in response to the threat of entry
as well. At the same time, past changes in digital markets, especially with respect to social media (e.g.
the movement away from Myspace toward Facebook), suggest that the effectiveness of switching
costs in insulating market power will depend greatly on the specific circumstances in the market, and
that significant novelty or new features may overcome the effect of switching costs (Tucker, 20181g)).

2.2.7. Brand effects and consumer behaviour

47. Related to the issue of switching costs, there are various demand-side characteristics of digital
markets that may affect competition, and in particular brand loyalty and consumer inertia (Competition
and Markets Authority, 2018;315). Brand loyalty in any market can contribute to a hesitancy to switch
products, and amplify the links between the products within a firm’s ecosystems. When sufficiently
strong, loyalty can also limit the response of consumers to the exercise of market power, which the
Australian Competition and Consumer Commission has identified with respect to mobile device
ecosystems, for example (ACCC, 2021, p. 26(g).

48. Beyond branding, consumers may also exhibit certain behavioural characteristics that make entry
more challenging. They may be hesitant to switch providers (or multi-home) even if it is possible and
would benefit them, due to habit, or due to a tendency not to evaluate different product options when
they currently obtain a product at a price of zero (the so-called “free effect”, which is relatively unique
to digital markets, see for instance OECD (20183z)). They may be vulnerable to a range of biases,
namely: framing bias, or being influenced by the way different options are presented; salience bias,
which involves focusing on the most prominent choices; and default bias, a tendency to select the
default (OECD, 2021, p. 275)). Consumer “stickiness” or inertia has been identified as a contributor to
market power by the Australian, Italian and European Commission authorities.®® It may also amplify
the impact of certain incumbent strategies, such as the pre-installation of applications on a device and
operating system (ACCC, 2021, p. 26}g).

49. The economic literature suggests several causes for consumer inertia. Where network effects are
important, consumers may assume that other users will not switch, making it particularly difficult for all
but the most aggressive and innovative new entrants to lure new users to their platform (Calvano and
Polo, 202117)). In other words, not only is there a hesitation among users to be a first-adopter due to
network effects, but that hesitation may be even more pronounced if users make decisions assuming
their fellow users will demonstrate a high degree of inertia.

50. These dynamics may be turned on their head in certain situations, for example when novelty is
especially valued by consumers, or when there are negative network effects (Tucker, 20181s)) (do
young people want to share social media content with an audience consisting of both their friends and
their grandparents?). However, this seems consistent with the overall message — new entrants will
need to offer something particularly novel and innovative to lure sticky users away from their current
digital products.
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2.2.8. Product differentiation

51. Product differentiation, including differentiation through branding, can have an ambiguous long-
term effect on market power regarding digital products, as with any other product. Economic literature
suggests that differentiation in the presence of heterogeneous consumers may give rise to market
power (i.e. firms may specialise and hold market power over a set of consumers that prefer their
products). Franck and Peitz (2019)) suggest that for digital platform markets, differentiation can lower
concentration but lead to market power. Conversely, they indicate a lack of differentiation may lead to
concentration (and even tipping to monopoly in the long term), but also an environment where market
power is disciplined by the threat of entry from undifferentiated substitute services.

52. In its approach to differentiation, the German competition authority has placed a particular
emphasis on preventing tipping in markets due to potential entry barriers that could insulate
incumbents from competitive pressure. For example, in a merger between two real estate platforms,
the Authority determined that, in addition to the prevalence of multi-homing, product differentiation
reduced the risk of tipping in the market.>® The authority has also indicated that specialisation can
counteract the effect of positive feedback loops in digital markets, and in particular keep markets open
to multiple firms if there are heterogeneous preferences among firms (Bundeskartellamt, 201621;).

53. Product differentiation will need to be considered in the context of network effects in digital
markets. In particular, the likelihood of tipping may well depend on the balance between
heterogeneous consumer preferences on one hand, and the gains from aggregating onto a single
platform due to network effects on the other hand.

2.2.9. Lack of countervailing buyer power

54. The presence of countervailing buyer power to discipline market power has been assessed in
several cases, particularly cases involving digital platforms on which firms depend to sell to their final
consumers.®” As noted by the UK’s Digital Competition Expert Panel (2019, p. 44s0):

“By aggregating a large proportion of consumer demand on one side of the market, platforms have strong
bargaining power over the long tail of business users that are dependent on the platform as a route to market.”

55. While not a major theme of most authority decisions in this area, perhaps because the lack of
countervailing buyer power is taken as self-evident, the bargaining imbalances between digital
platforms and their client firms has been an area of consideration in developing new concepts for
market power, as described in the following section.

2.3. Conceptual questions addressed by authorities regarding market power in
digital markets so far

56. Bringing together all of the individual contributors to market power described above, authorities
have had to grapple with several broad conceptual questions when assessing the market power of
digital firms. At least some of these questions remain open, and speak to the practical difficulties
associated with bringing a digital case forward or challenging a digital merger. They may also be a
major reason why new concepts of market power are being developed, and new digital sector
regulatory initiatives are being proposed. However, they cannot be avoided when seeking to apply
existing competition enforcement tools in digital markets, and thus warrant further reflection.

57. A first conceptual question is whether the existence of a price of zero in a market, and a
reluctance among consumers to pay a positive price, is evidence of a lack of market power.
While this question attracted controversy at one point, it now seems conclusively settled (OECD,
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201833)). Nearly all of the cases mentioned so far in this paper include at least one zero-priced
component, and the competition law in Germany makes explicit that a price of zero does not exempt
a market from competition rules (Bundeskartellamt, 2018s4). This reflects a recognition of the
multisidedness of many digital markets: a price of zero on one side of a market will be accompanied
by revenue generation on another side of the market. That is, zero pricing can be reflective of the need
to generate sufficient data or attention to advertising in order to charge other groups of consumers a
positive price. Many authorities have argued that these positive prices are reflective of a platform’s
overall market power. While it is true that the “free effect” introduces some complexity in terms of the
behavioural patterns of consumers and their willingness to pay, it also suggests that firms may have
substantial leeway to exercise market power in non-price dimensions, such as data collection. This
manifestation of market power has been a focus of some authorities’ approach to digital firm market
power (OECD, 20203s)).

58. A second conceptual question relates to digital ecosystems, and specifically whether their
competitive dynamics lead to market power for the firm at the centre of a given ecosystem. The
competitive constraints facing firms that operate an ecosystem can be divided into two categories:
constraints within an ecosystem, and constraints between ecosystems. With respect to competition
within an ecosystem, it is clear that the supplier of the ecosystem’s core service can, in at least some
cases, insulate itself from challengers offering only an individual product by bundling and tying products
together (the central concern in the EU and US Microsoft cases, for example). Further, the
characteristics of digital markets may create greater incentives to foreclose competitors within an
ecosystem than traditional markets (OECD, 202037). In fact, foreclosure of competitors offering
complementary products in an ecosystem can be a strategy for preventing challengers from attaining
sufficient size, scale and data to challenge an incumbent’s core business at the centre of the
ecosystem. This has motivated a range of policy and enforcement measures to encourage
interoperability in order to preserve or promote competition within an ecosystem (OECD, 2021[1q)).

59. When competition within an ecosystem is limited due to strategies such as bundling and tying,
there may still be the possibility of competition between ecosystems potentially limiting market power.
This brings the assessment of market power to a level beyond individual product markets, to the level
of multiple interconnected products within a broader ecosystem. Here, the economic literature is mixed.
The linkages between products can, as noted above, contribute to consumer lock-in. However, they
may also lead to firms competing aggressively to become the consumer’s ecosystem of choice at the
outset. The literature suggests that when there is a limited number of symmetric firms, the prospects
for aggressive competition between ecosystems are better, compared to markets dominated by a
single ecosystem with several smaller, more specialised ecosystems on the margins (Bourreau and
de Streel, 2019¢)). In practice, competition authorities have assessed the competitive constraints
imposed between ecosystems in the context of limiting factors such as brand loyalty, switching
barriers, and product purchasing timelines (e.g. for mobile devices).38 Alleviating some switching costs
by for instance promoting data portability has been considered as a measure to facilitate stronger
competition between ecosystems (OECD, 20211q).

60. The topic of competition between ecosystems relates to a third, broader question about whether
competition-for-the-market dynamics in a given digital market are sufficient to discipline
market power. While this question can apply equally to non-digital markets, it has been a particular
focus in digital market power assessments. As noted above, factors such as strong network effects
can lead to more concentrated digital markets, although there is debate about whether this translates
to market power, and in particular durable market power. An idealised version of competition-for-the-
market dynamics in digital markets would suggest that, while incumbents are virtual monopolists, they
are constantly looking over their shoulder at potential challengers who, with the right product, could
capture a foothold and rapidly displace them. The nature of the barriers to entry and expansion in
digital markets may in fact make the likelihood of “re-tipping” more likely in digital markets than in
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traditional natural monopolies. For example, a railroad line is not likely to be rapidly displaced by a
rival, whereas past experience in at least some digital markets suggest that it could indeed be possible
for markets to tip toward new entrants, perhaps due to the nature of the barriers to entry in these
markets (e.g. network effects that may be overcome) (OECD, 201924).

61. Atthe same time, many of the barriers to entry or substitution described above may remain difficult
to overcome. It may be, therefore, that competition authorities must attempt to gauge the likelihood of
the market rapidly tipping in favour of a challenger product, and assess this likelihood for instance in
the context of potential harms associated with a merger (OECD, 2020z7). Given the challenging nature
of this task, many authorities appear to have focused on the benefits of multi-homing in preserving the
likelihood of at least some competition within, rather than simply for, the market, as described above.

62. A final related question is whether market power in a given digital market is likely to be
temporary, given the potential for innovative dynamic competition. It is well-recognised that
digital markets, like other dynamic markets, feature rapid changes in terms of the introduction of new
or improved products, and that innovation plays a central role (OECD, 20193s;; OECD, 201832). In
particular, the threat of potential entry, and the existence of competitive pressure to innovate from
rivals outside of product markets, could ensure that market power is temporary. These dynamics can
sometimes be used as an argument that the barriers to entry, expansion and substitution described
above are not decisive in a given market — in other words, that a brand new innovation could easily
overcome network effects and other challenges. An evolution in consumer preferences over time (such
as increased attention paid to privacy and data protection) may also play a role. The past displacement
of certain digital firms by new challengers (which have now become the dominant incumbents), and
the rapid growth of some new entrants like TikTok in the social media space, are highlighted to support
this view. It follows, according to this view, that incumbents’ current market power is limited by the
constant threat of innovative entry, and the need to continuously innovate to retain their position
(Oxera, 2018, p. 9u3)). However, competition authorities must undertake the difficult task of assessing
whether there truly is a risk of innovative entry within a reasonable time frame. Further, conditions may
have changed since the entry of firms in the past — in a joint study, the French and German competition
authorities have indicated that past evidence of entry is not proof of an ability to enter a market in the
future (Autorité de la concurrence and Bundeskartellamt, 2016, p. 30ps)). Further, they note that if past
entry has mainly come from specialised firms focused on only part of the market, the risk they pose to
incumbents may be limited.

63. This question is particularly relevant when a market displays competition-for-the-market dynamics.
Even if firms do engage in fierce competition for the consumer at the outset, this may be followed by
an extended lock-in of the consumer and thus significant market power. When public concession
markets feature this type of dynamic, they are generally designed with a time limit in mind (OECD,
2019p24)). It is not clear whether the evolution of digital markets will impose their own time limits due to
the cycles of innovation and a consumer desire for product novelty.
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Key points: how competition authorities evaluate digital firms’
market power

e Market shares are a particularly limited indicator of market power in digital markets.

e Network effects play a central role in authorities’ assessment of digital firms’ market power. The
contribution of network effects to market power will depend on, among other factors: the extent
of interoperability; whether externalities flow in more than one direction; whether only some firms
can benefit from network effects; and whether network effects are broad in scope or localised.

e Authorities also frequently assess data as a contributor to market power. This contribution will
depend on: the importance of a dataset for competing in a market; the quality and accuracy of
the data in question; whether the value of data can expire; and whether scale or other datasets
are needed to use data effectively.

e While not a guarantee of effective competition, multi-homing can in some instances play a role
in limiting market power.

e Economies of scope and linkages between products, brand effects, and consumer inertia may
play a particularly important role as contributors to market power in digital markets relative to
other markets. Other relevant factors assessed by authorities include economies of scale, fixed
costs and product differentiation.

e Authorities have grappled with several core conceptual questions when assessing market power
in digital markets; namely:

o Wwhether the existence of a price of zero in a market, and a reluctance among consumers to
pay a positive price, is evidence of a lack of market power, to which authorities have
answered in the negative

o Wwhether ecosystems lead to market power for the firm at the centre of a given ecosystem,
which will depend crucially on the feasibility of strong competition between ecosystems

o whether competition-for-the-market dynamics in a given digital market are sufficient to
discipline market power, which may not be the case if consumers are locked in to a service
for extended periods and multi-homing is limited

o whether market power in a given digital market is likely to be temporary, given the potential
for innovative dynamic competition, which involves significant uncertainty, given past entry
cannot guarantee future competitive pressures
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3 New concepts and forms of market
power

64. When reviewing the academic literature on digital competition issues, one encounters a flurry of
new terminology, including new concepts that are subsets of, related to, or alternatives to, market
power. This is reflective of some of the challenges posed by these markets. As noted above, the nature
of network effects, linkages between complementary products and even competition-for-the-market
dynamics are all somewhat unique in digital markets. Multi-sided markets, vertical integration, and
conglomerate business models, which were never a core focus of competition authority attention, have
become the norm and the source of a novel set of concerns. Beyond the need to adapt competition
analysis, this uniqueness has also posed challenges for competition enforcement, in terms of the types
of conduct covered by established theories of harm, the length of proceedings, and the balance of
over- and under-enforcement risks.

65. These new terms appear to be motivated by both of these factors — that is, both the particular
conditions of digital markets, but also the challenges encountered in applying competition enforcement
frameworks in these markets. It is no surprise, then, that several of these concepts arise in the context
of proposals or initiatives to introduce new regulatory regimes for digital markets (as discussed in a
2021 OECD hearing and background paper (OECD, 2021js)). This section will introduce the new
concepts that have been introduced and consider their relationship to market power. Specifically, it will
discuss:

e Particular types of “power” held by firms in digital markets (platform power, intermediation power,
bottleneck power and portfolio power).

e Concepts and designations developed to capture the influence of specific firms in the context of
new regulation to address digital competition concerns (gatekeepers, strategic market status,
paramount significance for competition across markets and unavoidable trading partners).

e Concepts relating to bargaining power that have been discussed in the context of digital
competition concerns (superior bargaining position and economic dependence)

66. Table 1 below summarises the relationship between these concepts and market power.

Table 1. Summary of concepts related to market power

Concept Relationship to market power
Platform-focused concepts
Platform power Equivalent to the market power of digital platforms
Intermediation power Equivalent to the market power of digital platforms
Bottleneck Power Equivalent to the market power of digital platforms
Portfolio power Market power stemming from control over a portfolio of related products
New regulatory designations
Gatekeeper No explicit reference, but mention of concepts related to market power including durability of

position, contestability, and the intermediation role of platforms.
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Strategic market status Arises when firms have substantial, entrenched market power, and a strategic position making
the effects of this market power particularly significant

Paramount significance for No explicit reference, but dominance (substantial market power) is one factor to be considered,
competition across markets = and other factors may also be associated with market power

Unavoidable trading partner = Direct link - refers to a dominant position (substantial market power) stemming from a lack of
substitutes for trading partners

Concepts related to bargaining power

Superior bargaining position = Do not require market power, relate to certain characteristics of the contractual relationship
and economic dependence between a firm and a customer

3.1. Platform power

67. Platforms have been a particular focus of competition policy discussions regarding digital markets.
In fact, platform business models are at the core of many digital products, including those funded by
advertising, and those that provide a marketplace or platform for firms to sell their products to their end
consumers. Platforms also exhibit many of the potential contributors to market power described above,
including network effects, a central role for data, and linkages across products that generate strong
economies of scope. In fact, multi-sidedness was identified by the German competition authority as
the main factor differentiating those digital markets that could be clearly tackled using the abuse of
dominance rules in existence in 2016, from those markets that posed particular challenges and
competition concerns (Bundeskartellamt, 201611)).

68. In order to capture the importance of platforms, and the potential for platform providers to
significantly influence the conditions across multiple sides of a market (or multiple interrelated
markets), some have used the term “platform power.” The precise definition of the term is unclear —
some suggest that it could be a replacement for market power that captures the “infrastructural and
strategic power” of platforms (Broughton Micova and Jacques, 20203q), however these concepts
appear to focus on the same fundamental parameters as market power, including barriers to entry.
Thus, some consider the two terms to be equivalent (Jacobides, 20214). To this end, Jacobides
(202140)) proposes assessing platform power according to similar contributing factors to those
described above, including whether the platform is unavoidable due to the degree of exclusivity and
limited multi-homing, the strength of network effects, and whether having an ecosystem of products
contributes to consumer “stickiness”.

69. To the extent that the term platform power simply refers to the market power of a firm in a
multisided market, its assessment will certainly be distinct from that of single-sided markets. As
explained in further detail in OECD (20184)), the magnitude of cross-platform externalities will need to
be taken into account, either quantitatively when conducting tests such as the Upward Pricing Pressure
(UPP) test, or qualitatively by attempting to consider cross-network elasticities of demand. In other
words, estimating the impact of a hypothetical exercise of market power on one side of the market will
need to take into account the reaction on other sides of the market. Further, market power need not
manifest itself only in terms of prices, and thus other parameters of competition should be considered,
including product quality, advertising exposure, and potentially the magnitude of data collection or the
presence of intermediation bias (e.g. providing an advantage to one’s own products in ecommerce
product listings — see Calvano and Polo (2021(17)).

70. Given its overlap with market power, some have questioned whether a focus on platform power is
needed, particularly in the context of new regulatory initiatives. Notably, while some initiatives explicitly
focus on platforms (such as the EU’s Digital Market Act), others focus on digital markets more broadly
(as explored further in OECD (2021, p. 22;5)). In particular, while platforms play an important role in
digital markets and exhibit some contributors to market power such as network effects, it is not clear
that a focus on platforms fully encompasses the full range of competition concerns that may arise in
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digital markets. For instance, Lynskey (2017[41)) indicates that regulation aimed explicitly at platform
power would be based on vague and contested concepts. She notes the example of an online
streaming provider for which the switch between a subscription model to an advertising-funded model
could be the trigger for coverage under regulations focusing on platform power, even if this transition
on its own is not necessarily meaningful for competition purposes (Lynskey, 2017, p. 5j41y).

3.2. Intermediation power

71. The term intermediation power evokes the role of a platform in bringing together different groups
of consumers. Schweitzer et al (201842)) characterise intermediation power as a third form of market
power (the other two being market power with respect to demand, and market power with respect to
supply or buyer power). The idea is that, as intermediaries, platforms offer access to a given proportion
of final demand, and that both the size of this proportion and the tendency of consumers to single or
multi-home will determine the extent of intermediation power. For example, in an oligopoly with a small
number of platforms, Schweitzer et al indicate there may be several platforms with intermediation
power in a market. This would arise if each offers exclusive access to a subset of consumers that firms
on the other side of the platform require (i.e. the loss of any one subset would significantly impair their
ability to compete) (Schweitzer et al., 2018, pp. 3-4i42;; Competition Law 4.0 Commission, 2019,
p. 30(43)).

72. The fact that intermediation power is equivalent to market power in a specific context is also
reflected in recent amendments to the German competition law. In particular, the law now makes
specific reference to the situation of intermediaries when assessing dominance:

“In assessing the market position of an undertaking acting as an intermediary on multi-sided markets, account
shall be taken in particular of the importance of the intermediary services provided by the undertaking for
accessing supply and sales markets.”3°

73. As OECD (20184) notes, the market power of a platform must be assessed with respect to all
sides given the existence of cross-network externalities — thus it is impossible for a platform to hold
power only over one side of a market. Thus, the concept of intermediation power seems to be an
attempt to recognise that, as opposed to traditional forms of market power relative to consumers (which
focus on the ability to influence a single price or set of product characteristics), platforms with market
power have influence over the prices and terms offered across all sides of a platform (including the
relative balance of prices paid and quality offered on different sides).

74. In sum, the concept of intermediation power seems, for practical purposes, to be equivalent to
platform power. An EU expert panel has also suggested it is equivalent to the concept of unavoidable
trading partner (Crémer, de Montjoye and Schweitzer, 2019, p. 494), although as noted above, it
appears that firms with intermediation power may be unavoidable trading partners, but not all
unavoidable trading partners are platforms (and thus hold intermediation power).

3.3. Bottleneck power

75. The term bottleneck power refers to the control by a firm of a “...point of congestion which has the
potential to lead to objective inefficiencies” (Alexiadis and de Streel, 2020, p. 4us). Specifically, a
bottleneck can stem from a limited flow of resources, or an important piece of infrastructure with limited
capacity. In digital markets, the concept of bottlenecks has been applied to markets that feature single-
homing by consumers, meaning that for instance a monopolistic incumbent holds bottleneck power
over access to consumers, limiting the ability of rivals to compete (Scott Morton et al., 20194¢)).
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76. A particular form of bottleneck that may arise in digital markets is an attention bottleneck:
consumers only have so much time to spend on content, and so mergers of content providers could,
for example, give rise to bottleneck power in terms of access to consumer attention (Armstrong,
200619); Calvano and Polo, 202117).

77. In practical terms, it is not clear whether the concept of bottleneck power reveals any fundamental
dynamics at work that would not be captured by market power assessments. Alexiadis and de Streel
suggest that the concept is better suited to regulation in areas such as physical communication
infrastructure where there are significant physical or technical capacity limitations. Further, they
indicate that the concept suggests the presence of an essential facility, and a limited potential for
efficiencies such as economies of scope, both of which may not be easily applied in digital markets
(2020ps57). Others, however, have indicated that bottleneck power is equivalent to platform or market
power (Jacobides, 202140).

3.4. Portfolio power

78. Portfolio power is another concept that is not new or specific to digital markets (see, for example,
OECD (200147)), and has in the past been considered primarily in Europe. The term generally arises
in the context of conglomerate mergers, and is considered in the context of potential portfolio effects
from those mergers. The core idea is that a merger between firms that are not currently product market
competitors or in a supply relationship can, under specific conditions, still harm competition. Namely,
when at least one of the firms has market power, and the post-merger firm seeks to leverage that
market power through bundling or tying products together (OECD, 2020;27). While assessed in several
EU merger cases, these effects have attracted greater scepticism from other authorities in the past
(see, for example, US Department of Justice Antitrust Division (20014s))).

79. There does not seem to be a commonly agreed definition of the concept of portfolio power, since
it appears generally to refer to the potential for portfolio effects stemming from a merger (Church, 2008,
p. 1517p49]). However, the term evokes the ability of a firm to exercise market power by virtue of its
portfolio or range of products. Evenif it is traditionally assessed in the context of exclusionary conduct,
portfolio power can be taken to include any expression of market power enabled by having market
power in a related market. This can include, for example, the price increases to a given product made
possible by conditioning its purchase on another “must have” product.

80. As noted above, this type of power may be of particular interest in digital markets due to the rise
of digital ecosystems (Moss, 2021;s07). In particular, the conditions for harm may be more likely to
materialise in digital markets with strong network effects (OECD, 2020;271), and thus concerns about
leveraging may be particularly pronounced in these markets (Competition Law 4.0 Commission,
2019143)).

81. The concept of portfolio power is therefore not an alternative to market power, but rather captures
a current or potential source of market power — interlinkages between products. It is also one way that
a firm may become an unavoidable trading partner in a given market.

3.5. Gatekeepers

82. The existence of gatekeepers in digital markets has been a major area of competition policy
interest, and is at the centre of the EU Digital Markets Act (which sets out a range of obligations for
firms designated to be gatekeepers). The term refers to the ability of certain digital firms to “control
access by a group of users to some goods or another group of consumers” (Alexiadis and de Streel,
2020, p. 5pus)). Specifically, this can include controlling access by firms to their final customers, based
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on a gatekeeper’s “access to consumer data and capacity to deliver content and services” (Crémer,
de Montjoye and Schweitzer, 2019, p. 484).

83. This concept is not an established one in competition law, and may have different interpretations.
In the European Commission’s proposal for a Digital Markets Act (Article 3), the designation of
gatekeepers is specifically focused on platforms that serve as “an important gateway for business
users to reach end users”, and which are in an entrenched and durable position (European
Commission, 2020, p. 63s1). Notably, this designation makes no explicit reference to market power,
focusing instead of the role of a platform as intermediary, and access point, between firms and
consumers. Further, this designation is distinct, and potentially less burdensome to meet, than the
competition law concept of an essential facility (Alexiadis and de Streel, 2020, p. 5us)).

84. Alternative definitions of the term gatekeeper include those departing even further from the
concept of market power, and those more closely related to it. For example, Lynskey proposed
focusing new digital legislation on “internet information gatekeepers”, with a scope that is explicitly
broader than market power, and which captures core policy objectives not normally a focus of
competition law, including freedom of expression and privacy (Lynskey, 2017, p. 10p1)). She opines
that control over the flow of information, rather than the presence of multisided business models,
should determine whether new regulations apply to a given digital firm.

85. In contrast, in its report, the UK Digital Competition Expert Panel noted that dominant digital
platforms are able to act as gatekeepers, giving them “three distinct forms of power: the ability to
control access and charge high fees; the ability to manipulate rankings or prominence; and the ability
to control reputations” (Digital Competition Expert Panel, 2019, p. 423q). Each of these could translate
into market power, and indeed the Panel proposed specific measures tailored to firms with significant
market power, discussed further below.

86. Thus, depending on one’s interpretation, a firm’s status as a gatekeeper can either have a broader
societal importance, or be more narrowly interpreted as being a result of a specific kind of market
power akin to platform power (but distinct from bottleneck power, which is more focused on limitations
to capacity). In either case, this term focuses on a platform’s role as intermediary and influence over
the terms of transactions and the overall relationship between different sides of the platform.

3.6. Strategic market status

87. Like the concept of gatekeeper, strategic market status is a concept used to identify a set of digital
firms subject to new regulatory requirements. Originally proposed by the UK’s Digital Competition
Expert Panel with a broad potential scope, the UK Competition and Markets Authority has, after
consultation, further refined the concept. The Authority has proposed that firms with strategic market
status be subject to a regulatory regime including a code of conduct, procompetitive policy
interventions and supplemental merger rules (Competition and Markets Authority, 2020, p. 29s2)).

88. Specifically, the Expert Panel indicated that firms with strategic market status are those that control
market access by virtue of their position as a gateway or bottleneck in digital markets (Digital
Competition Expert Panel, 2019, p. 5530). The Panel further indicated that the “significant market
power” test from telecommunications regulation (now equivalent to dominance)*® could be used as a
guide for determining the precise criteria for strategic market status. Finally, the panel noted that the
designation could also encompass other concepts described below, namely economic dependence
and relative market power.

89. Introduced following the Panel’s report, the Competition and Markets Authority’s recommendation
for the definition of strategic market status may be more closely associated with market power, and in
particular makes specific reference to the key determinants of market power: a lack of alternatives for

THE EVOLVING CONCEPT OF MARKET POWER IN THE DIGITAL ECONOMY — BACKGROUND NOTE
Unclassified



DAF/COMP(2022)5 | 27

consumers and limited threat of entry (Competition and Markets Authority, 2020, p. 28is2)). Further, it
recommended that the designation of strategic market status be applied to firms with :

...Substantial, entrenched market power in at least one digital activity, providing the firm with a strategic position
(meaning the effects of its market power are likely to be particularly widespread and/or significant). (Competition
and Markets Authority, 2020, p. 5y52)

90. Thus, the concept of strategic market status in its latest iteration in the UK refers to a situation in
which a digital firm has a specific level of market power. Further, the proposal, as evident from the
name of the concept, emphasises the “strategic”’ nature of this market power, which could distinguish
it from the concept of dominance, which in UK guidance also refers to “substantial” market power.*!

3.7. Paramount significance for competition across markets

91. Like the concept of strategic market status, paramount significance for competition across markets
is a designation that has been developed in the context of legislative changes to address digital
competition concerns. Specifically, this concept has been set out in amendments to the German
competition law.*? The amendment allows the German competition authorities to designate a firm as
one of paramount significance for competition across markets based on criteria including®?:

e its dominant position on one or several market(s),

e itsfinancial strength or its access to other resources,

e jtsvertical integration and its activities on otherwise related markets,
e its access to data relevant for competition,

e the relevance of its activities for third party access to supply and sales markets and its related
influence on the business activities of third parties.

92. While the possession of a dominant position is one potential factor in the designation, it is not a
requirement, and indeed the amendments aim to preserve competition in markets not yet dominated
by a single firm, but for which the risk of certain anticompetitive conduct may exist (Bundeskartellamt,
2020s3)). The German competition authority has the power to prohibit certain types of conduct as they
would an abuse of dominance, including self-preferencing, using data as an entry barrier, and inhibiting
data portability and interoperability, among others.

93. This amendment does not make explicit mention of market power, even if dominance is one of the
factors that could be used to justify the designation. However, it can be tied back to a range of concerns
stemming from market power in digital markets, including the risk of markets tipping rapidly into
entrenched market power, the presence of entry barriers, and the potential for market power to be
leveraged across related markets. Some commentary suggests that these measures could lead to a
wholly novel interpretation of conduct that is removed from established notions of market power and
dominance, and focused instead on ecosystems and product relationships (Budzinski, Gaenssle and
Stohr, 2020s47). However, commentary suggesting that only a small number of firms would be subject
to these designations (European Commission, 2020ss)), and the close relationship of each of the
criteria listed above with barriers to entry and substitution, suggest that market power will remain a
core guiding principle. Further, an analysis of potential competition harms within the context of an
ecosystem or conglomerate business model need not depart from established concepts of market
power to capture the concerns about digital competition often identified (OECD, 2020p27;; Bourreau,
2020pz2g); Fletcher, 2020p9).

94. The designation of a firm having paramount significance for competition across markets is broad
enough to encompass several of the other concepts noted above, including platform power and
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portfolio power. Further, the designation also means that provisions regarding relative market power
will apply, meaning that a situation of economic dependence on the designated firm may also arise.

3.8. Unavoidable trading partner

95. While it has not been explicitly defined in legislation, the term unavoidable trading partner is a
concept referenced in several cases in Europe, stretching back to a 1979 European court judgment
which indicated:

“An undertaking which has a very large market share and holds it for some time ... is by virtue of that share in
a position of strength which makes it an unavoidable trading partner and which, already because of this secures
for it, at the very least during relatively long periods, that freedom of action which is the special feature of a
dominant position.™*

96. Thus, being an unavoidable trading partner implies a firm is dominant, according to this decision.
It places a particular emphasis on an inability of trading partners to switch or make use of alternatives
— again, closely tied to key contributors of market power. Consistent with this interpretation, Jacobides
suggests that in digital markets, platform power (or the market power of a digital platform) could be
established by finding that a platform is both a bottleneck and an unavoidable intermediary (Jacobides,
202140)).

97. The existence of an unavoidable trading partner can have implications for competition within and
across markets, both of which are relevant in the case of digital firms. With respect to the former,
network effects, switching costs or “must have” content can make a digital firm an unavoidable trading
partner and thus lead to tipping (Alexiadis and de Streel, 2020us5)). An EU expert panel on digital
competition emphasised that this type of position can emerge in relatively fragmented markets as well,
especially when consumers single-home, suggesting that some digital markets may be akin to
traditional newspaper markets where an individual is likely only to subscribe to one newspaper
(Crémer, de Montjoye and Schweitzer, 2019, p. 4944). In this case, a market may feature intense
competition-for-the-market dynamics.

98. The second implication of being an unavoidable trading partner is that a firm may leverage its
market power into new markets, often for complementary products. Specifically, once a firm has a
relatively captive consumer base, it can attempt to use tying and bundling strategies to obtain market
power in new markets (OECD, 202037;). Even absent a specific effort to tie and bundle products
together, a lack of interoperability within a digital ecosystem will mean that the status of unavoidable
trading partner in one market will significantly affect competition in other markets.

99. Thus, this concept covers both aspects of market power and portfolio power. While the concept of
unavoidable trading partner can certainly be applied to digital platforms active in multisided markets, it
does not appear to be limited to multi-sided markets. Rather, its interpretation is relatively broad, and
could conceivably apply to the relationship of firms with both final consumers and other firms (which
may rely on the firm in question for either inputs or access to markets).

3.9. Superior bargaining position and economic dependence

100. While not a focus of this paper, concerns about the bargaining power of digital firms have
also arisen in some jurisdictions. For example, in its Digital Platforms Inquiry, the Australian
Competition and Consumer Commission highlighted the existence of bargaining power on the part of
certain digital platforms relative to news media businesses (ACCC, 201914)).
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101. The related concepts of superior bargaining positions, and economic dependence, more
comprehensively discussed in OECD (2022s¢)), have also been discussed in the context of digital
competition concerns in some jurisdictions. Notably, these designations do not require the existence
of market power, and are rooted in the analysis of certain characteristics of the contractual relationship
between a firm and a customer (often with an emphasis on business-to-business relationships).

102. The concept of a superior bargaining position is part of competition law in Hungary,
Korea and Japan (Moussis and Yamada, n.d.is7j; European Commission, 2020jss). For example, in
assessing whether a party (Party A) has a superior bargaining position in its relationship with another
party (Party B), the Japan Fair Trade Commission considers: the degree to which Party B depends on
Party A; the position of Party A in the market; the possibility of Party B changing its counterparty (away
from Party A); and other factors establishing the need for Party B to transact with Party A (such as
brand power).*® Firms considered to hold a superior bargaining position are prohibited from imposing
certain terms of conditions on their counterparties. Some have argued that this relatively unique
concept can be considered within the context of a broader contract law framework (Wakui and Cheng,
2015(sg)).

103. Control of superior bargaining positions has been one element of the Japanese
competition policy’s response to digitalisation. In particular, the Japanese Fair Trade Commission has
issued guidelines specific to the relationship between digital platforms and consumers, covering
situations where consumers are “compelled” to accept the terms offered by digital platforms, even if it
involved detrimental treatment (including “unjustifiable” data collection).*® Thus, while the concept of
superior bargaining position is often considered in the context of the imposition of terms on a firm by
its suppliers, it has also been considered in Japan in the context of relationships between a firm and
final consumers.

104. Economic dependence is a somewhat similar concept present in different variations in
Belgian, French and German competition law, among others (Alexiadis and de Streel, 2020, p. 74s5)).
As with the presence of a superior bargaining position, a situation of economic dependence implies an
inability of a customer to switch to another firm (Alexiadis and de Streel, 2020ps5)). While the presence
of substantial consumer stickiness and limited switching suggests market power (Colangelo, 2022s9)),
this designation is not always defined with specific reference to either market power or dominance.
One exception is the German competition law, which refers to “relative market power” stemming from
a lack of “sufficient and reasonable possibilities for switching” and the existence of a “significant
imbalance between the power” of the firm and its counterparty.*’

105. These concepts have also been discussed in the context of digital competition concerns.
As noted above, when proposing the strategic market status designation, the UK’s Digital Competition
Expert Panel recommended considering the existence of economic dependence and relative market
power. Reforms in Germany in response to digitalisation have broadened provisions on relative market
power, by removing the specific mention to small- and medium-sized businesses (implying that firms
of any size can benefit from protections from an abuse of relative market power) (Bundeskartellamt,
2021e07). Further, the German competition law provisions regarding this type of abuse now make
specific reference to firms relying on specific intermediaries in multi-sided markets, and the potential
for firms to depend on data access.*® Others have suggested that the abuse of economic dependence
can be addressed with greater reliance on exploitative abuse of dominance instruments, and thus
focusing on situations where dominance exists (Bougette, Budzinski and Marty, 20191;) — using
market power as a criteria for pursuing these cases, in other words.
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Key points: new concepts and forms of market power

e The concepts of platform power and intermediation power both refer essentially to the market
power of a platform. The assessment of this market power is different from that of one-sided
markets due to the need to take into account cross-platform externalities. In particular, market
power in multisided markets will be manifested in the overall set of prices and other competitive
parameters across the platform, and so each side of the platform should not be assessed in
isolation.

e Bottleneck power traditionally refers to the control over a limited flow of resources or piece of
infrastructure with limited capacity. In digital markets, this concept may be stretched with
reference to the limited attention and time of users. When no capacity or resource limitation
applies, this term appears to be equivalent to platform or intermediation power.

e Portfolio power refers to the ability of a firm to exercise market power by virtue of the portfolio
or range of products it has. Thus, this concept attempts to capture a potential source of market
power, and may be particularly relevant in digital markets given the importance of ecosystem
and conglomerate business models.

e The terms gatekeeper, strategic market status and paramount significance for
competition across markets are all legislative designations introduced to address digital
competition issues. The relationship between each of these designations and market power is
either explicit (in the case of strategic market status) or implicit (in the case of the other two
designations).

e The concept of an unavoidable trading partner is an established one that could be applied to
digital markets due to network effects, switching costs or “must have” content. It can refer to a
firm that either has market power only within one market, or portfolio power, as a result of its
position.

e Superior bargaining power and economic dependence are both established concepts that
have been identified as being relevant to digital concerns (both business-to-business and
business-to-consumer) in several jurisdictions. Neither relies on dominance or market power,
although some have suggested considering these concerns in the context of exploitative abuse
of dominance frameworks (and thus market power), where relevant.
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4 Looking forward: challenges in the
assessment of market power on the
horizon

106. The preceding sections have explored how the determinants of market power (as
assessed by competition authorities) may, in at least some cases, be unique in digital markets, and
how a range of new concepts related to the influence of digital firms have been developed. These
concepts can either be tied directly to market power, or indirectly linked to it based on the parameters
they consider (especially those related to barriers to entry or substitution). However, this relationship
is not always explicit, leading to ambiguity in the way these new concepts are interpreted. Competition
policy therefore faces two significant challenges related to market power in the digital era: adapting its
assessments of market power to digital markets, and considering the precise role of market power
when faced with the need to assess and make decisions based on new concepts of firm influence. The
latter challenge is especially pronounced given that competition enforcement is being complemented
with new regulatory measures in several jurisdictions (OECD, 20215)). Competition authorities will be
at the forefront of addressing this challenge, whether they are directly responsible for implementing
new regulations, or are engaging in advocacy for the most procompetitive design of such measures.
This section will explore some of the key questions they may face in this process.

4.1. Does market power need to be assessed or treated differently due to
digitalisation?

107. As shown in Section 2, competition authorities have already acquired significant
experience in assessing the market power of digital platforms, and addressing certain fundamental
guestions about the nature of market power in digital markets. However, there has been a range of
proposals for authorities to adjust their approach and assessments.

108. One particular area of focus is the relationship between market power and dominance
or monopoly positions. Competition law provisions regarding abusive conduct focus on firms with
either a dominant position, or monopoly position, and these provisions are often defined by explicitly
referencing a given amount of market power (OECD, 2020p22)). The core idea is that certain types of
conduct are only harmful for competition when firms have sufficient market power to engage in
exclusionary or exploitative conduct.

109. The pace of evolution of digital markets, the nature of the contributors to market power in
these markets (such as network effects), and the potential for market power to become entrenched
have all led to some proposals to adjust this approach. In particular, some have suggested that conduct
by firms that are not yet dominant may need to be prevented given the risk of tipping into monopoly
(Competition Law 4.0 Commission, 2019, p. 843)). The question, then, is what limiting factor should
be applied, since it is clear that not all firms with market power that stops short of dominance are
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capable of abusive conduct. One particular area of focus could be non-dominant “platform operators
in tight oligopolies”, who may engage in conduct such as limiting multi-homing and switching to
encourage tipping (Schweitzer et al., 2018, p. 3j42)).

110. The proposals and measures for new regulation on gatekeepers, or firms with paramount
significance for competition across markets, seem to reflect this view, since both could notionally be
applied to firms that are not necessarily dominant. These concepts, particularly that of gatekeepers set
out in EU legislation, are at the same time significantly broader than those relating to dominance (in
terms of both the scope of application and potentially the types of conduct covered). An alternative
approach could consist of adjusting abuse of dominance frameworks to capture conduct likely to, due
to market characteristics, lead to a dominant position, and once such a position is gained, to lead to
exclusion and tipping (which may be, at least in theory, similar to a monopolisation approach).
However, regardless of the specific approach used, it may be difficult to establish the risk of rapid
tipping in a market based on observing patterns in digital markets.

111. A second area of discussion is related to how market power is assessed in digital
markets, and encompasses a range of proposals to adapt the types of analysis described in Section
2 above. These include:

e The need to assess carefully whether certain commonly cited contributors do in fact lead
to market power. For example, Tucker (201818)) opined that network effects are often not as
important or significant contributors to market power as normally claimed. At the same time, Cabral
et al indicate that multi-homing may not always be a procompetitive signal. For example, they
indicate the need for app developers to multi-home is in fact indicative of the market power held by
different app stores, since developers cannot afford to ignore the entire user base of a given
operating system (Cabral et al., 2021, p. 962). In practice, these observations reconfirm the need
to engage in a case-by-case assessment rather than automatically applying formalistic criteria
when assessing market power.

e The need to further adapt market power measurements to digital markets. As noted above,
multisidedness introduces a range of complications to the measurement of market power. In fact,
it may cause certain indicators to be misleading. For example, a digital platform may have high
market shares and price-cost margins on one side of a market, but exhibit a lower level of
profitability level than competitors (Belleflamme, Peitz and Toulemonde, 2021s3)). Authorities may
therefore need to be up-front about such contradictory indicators, and explain their implications for
market power in the context of the overall dynamics of a multisided market.

e Some measurements that may be particularly helpful in digital markets have been identified. OECD
(201847) notes how an adjusted Lerner index can be computed in multisided markets using data
that is likely to be available. Another potential measurement that may be particularly helpful in
multisided markets relates to the routes for users to access a given product — specifically the
proportion of referral traffic for online services from different sources, such as search engines and
direct advertising (Cabral et al., 2021s2). At the same time, non-price dimensions of competition,
which play a central role in digital markets, may continue to evade easy quantification techniques
(OECD, 2020;22;; Prado, 202164)).

e The need to pay particular attention to certain dynamics which, while not new, may be
relatively important in digital markets. In particular, the analysis of potential competition, and
innovation as a parameter of competition is a fundamental issue that cannot be ignored (Bourreau
and de Streel, 20193¢); Teece and Kahwaty, 2020ies]), despite criticisms that raise issues such as
uncertainty and subjectivity. Other factors that may need to be considered as potential sources of
market power could include regulatory arbitrage (which may grant a firm a competitive advantage
over those subject to more substantial regulatory frameworks regarding labour or pricing, for
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example), the risk of data being leveraged into related markets, the potential for predatory pricing,
or restrictions on consumer choice (Bamberger and Lobel, 2017e6)).

4.2. What is the relationship between established concepts of market power and
new ones set out in regulation and legislation?

112. There is a clear conceptual link between market power and various new concepts or
initiatives to introduce new regulatory measures addressing digital competition concerns. However,
this link is not always made explicit, and can be complicated by the existence of other motivating
factors for new measures, including the existence of multi-sidedness or vertical integration (OECD,
2021, p. 27;5). The explicit criteria used in several proposals or initiatives to designate firms subject to
the regulation can become even further removed from traditional market power assessments; namely
thresholds based on turnover, market capitalisation or user base (OECD, 2021, pp. 28-29s)). At the
same time, it should be noted that there remains significant flexibility in terms of the specific criteria
used to justify a designation in many cases.

113. These discrepancies between market power and the criteria set out in new regulations
could be suggestive of several different things. First, they may reflect the need to translate broad
economic concepts in legislation that requires greater clarity, specificity and certainty than economic
literature can currently provide. This is not a new challenge: dominance, for example, is fundamentally
a legal concept that attempts to codify the level of market power that will cause certain conduct to have
an exclusionary or exploitative effect (OECD, 2006(s7;; OECD, 2020227). When setting out dominance
thresholds, merger notification requirements, or various other requirements, competition law also
frequently reflects a policy judgment that it is worth using imperfect indicators from an economic
perspective to minimise uncertainty, and prevent an undue administrative burden on firms and
competition authorities. This is the principle behind safe harbours in competition law, for example
(OECD, 200667)). At the same time, the broad flexibility and use of multiple potential criteria included
in several proposals or initiatives suggest that any legislative precision provided may not guarantee
practical certainty or clarity about these criteria.

114. A second potential explanation regarding the discrepancy is that at least some new
regulations attempt to address some of the practical challenges associated with market power-based
competition enforcement in digital markets. In particular, abuse cases can be lengthy and ineffective
in addressing rapid market changes stemming from alleged anticompetitive conduct. By introducing a
more formalistic set of criteria, a new regulation could do away with the ambiguities and in-depth
assessment required to assess market power in a given case. However, the flexible and tailored
assessment contemplated in most proposals, as well as the need to explicitly define a market in at
least some cases, suggests that these benefits may be minimal (OECD, 20215). Rather, the speed
and decisiveness that may come from new regulatory proposals may come from greater ease in
proving the harmful effects of market power (or relieving the authority of proving any such effects at
all, as in the case of the EU Digital Markets Act), rather than from forgoing the assessment of market
power.

115. A third potential explanation for the discrepancy between market power and new
regulatory concepts is that market power and dominance are too narrow to address the concerns that
new regulation seeks to address. As discussed above, some concerns relate to the conduct of firms
that are not yet dominant, and it may be the case that a designation based on a firm having any degree
of market power is too broad to be meaningful. Proponents of new regulatory measures have also
explicitly called for a broader perspective to be taken in new regulations (see, e.g. Lynskey (2017[41))).

116. However, while it is true that there are many new regulatory proposals to address a broad
set of policy concerns related to digitalisation (such as media plurality, the control of extreme or violent
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content, and privacy protection), the focus of designations regarding gatekeepers, strategic market
status, or paramount significance can still be tied back to fundamental concepts regarding market
power. When they seek to address risks from anticompetitive self-preferencing, or the hampering of
data portability and interoperability, or the bundling of products together, these regulatory measures
all reflect a concern with market power at their core. After all, if these practices do not generate or
entrench market power, why are they an issue? The alternative policy objective is not clear.

117. This leaves us with the possibility that challenges associated with meeting the threshold
for dominance or monopolisation could be a key justification for new regulations that continue to have
some measure of market power as their core motivating principle. Indeed, in a recent paper, Crémer
et al highlight two fundamental objectives in the European context: fairness and contestability, with the
latter being defined as: “the ability for non-dominant firms to overcome barriers to entry and to
expansion to the benefit of users” (Crémer et al., 2021, p. 14sg). Similarly, when fleshing out a
proposed definition for a firm with strategic market status, it is noteworthy that the UK Competition and
Markets Authority highlighted established concepts about “substantial and entrenched market power”
(Competition and Markets Authority, 2020, p. 5(2).

118. Even measures motivated by fairness, a concept likely to create discomfort among some
economists, may ultimately be tied back to market power. After all, exploitative abuses are an attempt
outside of sector regulation to address conditions imposed on consumers due to a firm’s market power
(which reflects a lack of alternatives for said consumers). What is the policy concern about consumers
getting an unfair deal from a bottleneck, gatekeeper, unavoidable trading partner, or source of
economic dependence, if not an expression of concern about market power?

119. This suggests a path forward for competition policy when designing, interpreting, and
fleshing out new regulatory initiatives in digital markets. Market power can remain the guiding principle,
as often seems the case today, unless alternative policy objectives can be clearly defined. It can also
contribute to the elaboration of criteria and guidelines, although there may well be a need to balance
simple, easy-to-interpret criteria that give certainty to market participants and competition authorities,
with the more fact-intensive process of assessing market power. However, competition law frameworks
already include such a balancing, suggesting it is not an impossible task. As Teece and Kahwaty
(2020yes)) state:

One must remember that market power, not size, is a gating characteristic for successful market intervention.
With vibrant dynamic competition, even a “winner-take-all/most” outcome is only temporary as entities look for
means to develop better, more convenient, or higher value offerings for consumers, while seeking to displace
the incumbent platforms (even if these platforms are “large” as measured by the number of users or some other
metric).”

4.3. How will new regulatory designations affect market power assessment under
existing competition law standards?

120. The discussion so far has focused on conceptual and analytical issues associated with
market power in the wake of digitalisation. But as new regulations are developed and implemented,
there is also a significant practical challenge associated with the interaction between these rules, and
existing competition law, in relation to market power. In particular, it remains to be seen whether new
market power-related regulatory designations will have a bearing on market power assessments in a
competition enforcement context. For instance:

e Will aregulatory designation facilitate the determination that a firm is dominant? It appears that all
firms considered to have “strategic market status” would be considered dominant, but that
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dominance is not necessarily required for the other designations considered here (gatekeepers,
paramount significance for competition across markets, unavoidable trading partner).

e Will the fact that a firm has not been designated suggest a lack of dominance, or at least be used
by firms to argue for such an outcome? This challenge may be particularly relevant for firms that
meet the functional criteria for a regulatory determination; for instance by acting as an important
intermediary between a firm and its customers.

e Canaregulatory determination be referenced in merger review proceedings, for example to militate
toward greater scrutiny of future acquisitions (other than when the designation regime specifically
contemplates additional merger review requirements, as per the UK Competition and Markets
Authority’s proposal (2020;527))? Indeed, a regulatory determination may be helpful in an agency’s
prioritisation decisions.

121. These practical questions highlight the risks associated with designations that have an
ambiguous relationship to market power, and may take time as well as judicial review to solve.

4.4. Divergences among jurisdictions in terms of their approach to digital market
power

122. This paper has highlighted the proliferation of new concepts tied, at least loosely, to market
power in digital markets. While this proliferation can lead to confusion in the academic literature, its
consequences may be more severe when it leads to significant divergences across jurisdictions in
terms of new regulatory approaches. For instance, even within the European Union, the European
Commission observed:

“The divergences in regulation of economic power are likely to deepen due to the current initiatives at [the
Member State] level to address specifically imbalanced relationships between digital platform and their
business users. In a series of Member States legislative projects are under discussion and/or have been
proposed within the legislative process.” (European Commission, 2020, pp. 111-112ss)

123. Divergences across jurisdictions have long been observed in competition law, reflecting
different legislative contexts, policy decisions, and interpretations of economic evidence. However, it
is particularly notable that many new digital regulatory initiatives and proposals seem to have similar
concerns about market power at their heart: the risk that firms may entrench their market power within
a market by creating new entry barriers and limiting substitution, the risk that firms may leverage their
market power into other markets, and the risk that firms may use their market power to impose certain
terms on consumers. Nonetheless, significant variations exist in terms of the definitions of regulatory
designations, the evidence considered in reaching those designations, the nature of prohibitions
regarding firms with those designations (in particular whether they are subject to an analysis of effects),
and the types of prohibited conduct (OECD, 2021s). These divergences may ultimately compromise
the effectiveness of new regulations in promoting competition in international digital markets, or at the
least lead to a complex regulatory environment.
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5 Conclusion

124. Market power has been the lodestar of modern competition policy, and recent
developments regarding digital markets are no exception to this. The influence of this concept can be
found even in new competition-focused regulatory proposals and initiatives, which focus, even if
indirectly, on conduct by firms with market power on competition. This is not to say, however, that the
application of market power concepts to digital markets is without challenges.

125. This paper has reviewed the evolving concept of market power in the digital economy by
first exploring how competition authorities have assessed indicators of, and contributors to, the market
power of digital firms to date. In particular, it has explored the unique nature of network effects in digital
markets, and identified the situations in which network effects contribute to market power (based on
the extent of interoperability, whether externalities flow in more than one direction, whether all firms
benefit from network effects equally, and whether network effects are localised or broad in scope). It
has set out the situations in which data and multi-homing contribute to market power, and emphasised
the particularly important role that economies of scope and linkages between products play in digital
markets.

126. In their case experience to date, competition authorities have grappled with several core
conceptual questions when assessing market power in digital markets. They have clearly determined
that market power can exist even if firms offer products at a price of zero. The question of whether
ecosystems lead to market power has been addressed by a more limited set of competition authorities,
and remains highly case-dependent. In addition, the question of whether competition-for-the-market
dynamics are sufficient to discipline market power is of growing interest, and has been answered in
the negative in at least some cases when consumers are locked in for extended periods.

127. Next, this paper explores a range of concepts and terms applied to digital markets. Some,
like platform power and intermediation power, can be treated as equivalent to market power held by
platforms. Bottleneck power may be most meaningfully applied when there are significant capacity
constraints in a market, whereas portfolio power can be considered a potential source of market power
stemming from the possession of a range of products. The concept of an unavoidable trading partner
is an established one that could be applied to digital markets due to network effects, switching costs
or “must have” content.

128. Of most relevance to new regulatory proposals and initiatives already in place are the
terms gatekeeper, strategic market status and paramount significance for competition across markets.
These terms all reflect the challenge of codifying specific concerns about a given level of market power
and particular anticompetitive conduct into legislation. They also reflect the specific policymaker
judgments and legal frameworks of the jurisdiction in which they have been proposed. While they
exhibit some differences, including in terms of whether they make explicit reference to market power,
they share many similar determinants. Given these similarities, market power remains a reliable
principle for designing, interpreting and elaborating new regulations focused on digital competition
issues, except for situations where clear additional policy goals have been identified.

129. While competition authorities can continue to refine their analysis of market power in the
context of enforcement activities, it is also clear that they could face challenges if existing frameworks
are affected by new ones. For example, they may need to grapple with the relationship between new
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regulatory designations and dominance. Advocating for new measures to be clearly defined with
respect to market power, and considering a balance with the need for simple-to-apply criteria, may
therefore be an important task ahead. Finding strategies to address growing divergences across
jurisdictions in terms of new regulatory concepts is another such task. Thus, there is a long road ahead
for digital competition policy development and co-operation, but market power is, as always, a reliable
compass to help find the way.
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