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Sustainability & Competition Law and Policy

Background Note by Julian Nowag

This paper explores the interaction between on the one hand competition law and policy
and on the other sustainability. It first charts the historical development of sustainability
and its three components: the environmental, the economic, and the social. Then, it
explores the normative questions of whether sustainability should play a role in competition
law and policy. The main part of the paper shows how sustainability features within the
more technical questions of the substantive application of competition law, highlighting
less and more contentious areas. First, it shows how sustainability can be fostered by
competition enforcement against practices hindering sustainability. Second, it illustrates
the interaction of competition law and business activities where business activity leads to
increased sustainability. Finally, the report charts process related matters, such as agency
objectives, priorities, approval procedures, capacity, fining, and international
cooperation. Overall, the report shows that while there are still debates, many OECD
members already consider, knowingly or unknowingly, sustainability matters within their
enforcement practice.

* Associate Prof, Faculty of Law, Lund University (Sweden), lecture in competition law and associate Oxford Centre
for Competition Law and Policy. The author acknowledges the very useful background paper, OECD, Competition
Law and State-Owned Enterprises, Background note by the Secretariat, 30 November 2018, as well as OECD (2010),
‘Horizontal Agreements in the Environmental Context’ paper. References include a number of case examples
mentioned in there. The author would like to thank Okeoghene Odudu, Cristina Volpin, Pedro Caro De Sousa, the
OECD Secretariat, for discussion and comments on this report. He would also like thank Izel Karahan, Zhengmin Li,
Fabian Richter, Arletta Gorecka, and Rica Papa for their support as research assistants summarising material from
around the world
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Executive Summary

1. Sustainability has been on the agenda of international organisations, states, and
more increasingly private businesses. From a competition agency’s perspective regulation
to achieve sustainability might be the preferred option. Yet, business action might equally
affect sustainability and competition and competition laws are crucial considerations for
businesses.

2. Occasionally, the debate is unhelpfully reduced to the question of competition vs
sustainability as public policy. Such a simplified view of the debate obscures the matter
leading to competition law and competition authorities being seen as obstructive and out
of touch with realities. To further a constructive debate, this report maps out the issue and
identifies more and less controversial issues in the concrete application of competition law
in a sustainability context.

3. The report explores the concept of sustainability and its genesis in the internal arena
and explains its three components: the environmental, the economic, and the social. The
report then explores the normative questions of whether competition law should take
sustainability into account, exploring, in particular, international law and domestic
constitutional requirements.

4. The more technical part of the report provides some basic background on the
economics of competition and sustainability highlighting how the protection of
competition, consumer welfare, and sustainability overlap. It explores in more detail the
substantive competition law questions identifying the areas where consensus exists and
those that are more contentious. This subdivided section first shows how competition
authorities can foster sustainability by targeted enforcement where anticompetitive
practices are similarly detrimental from a sustainability perspective as, for example, in
cases where cartels prevent consumers from buying sustainable products. Similar active
engagement in support of sustainability can be achieved the use of more dynamic theories
of harm that protect sustainability innovation. It also shows that the debate arises as to how
far dynamic innovation theories might be pushed and whether a focus on exploitative
abuses to protect the social dimension of sustainability, namely poverty, can be justified.

5. In its second part, the paper illustrates the interaction of competition law and
business activities where business wants to move into a more sustainable direction. Less
conscious areas are different forms of exclusions from the scope of competition or the
balancing between sustainability and competition where a jurisdiction’s competition law
includes a general public interest exception. The area where more debate takes place is
balancing within the established economic frameworks of consumer welfare and efficiency.
Yet, the report highlights that sustainability can readily fit within this framework as a
quality parameter and that more contentious questions relating to questions of how far the
dynamic nature of sustainability can be pushed in particular by taking into account benefits
in the future or in other markets.

6. Finally, the report emphasizes the importance of agency objectives and priority
setting and formal and informal guidance. It also touches upon questions of approval
procedures, sandboxing, admissible evidence, capacity, fining, and international
cooperation.

7. Overall, the report shows that many OECD countries are already considering
sustainability matters within their enforcement practice, whether they do so knowingly or
unknowingly.
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1. Introduction

8. While regulation by States is generally the preferred option to achieve
sustainability, private action might equally affect sustainability. Competition and
competition law are crucial variables for private action in particular for actions by
businesses.

9. This report explores the interaction between sustainability and competitionl law
and policy. It aims at mapping out the debate surrounding this topical issue. The report
explores overall conceptual issues common to many jurisdictions with competition laws. It
highlights specific provisions and cases of different jurisdictions to exemplify relevant
points and to show how the interaction between competition law and sustainability can
operate in different jurisdictions.

10. The sustainability-competition debate puts competition agencies in a difficult
position. On the one hand, they need to send a clear message that sustainability cannot be
an excuse for businesses to cartelize or otherwise engage in anti-competitive conduct,
where ‘sustainability’ is just used as cover (green washing). At the same time co-operation
for sustainability might get out of hand. A case in point in the European Union is the
Consumer Detergents cartel> where the implementation of an environmental initiative
concerning laundry detergents led to a cartel that coordinated price increases. On the other
hand, agencies want to avoid the impression that their mission is a single-minded one.> A
mission where competition is pursued at all costs and where competition law protects those
that impose negative externalities on others while hindering any private activity aimed at
/reducing or internalise them.

11. This report aims to help in these delicate balancing exercises by laying out the tools
that allow competition agencies to actively contribute to sustainability and to decide
whether and how private actors should be allowed to foster sustainability.

12. The first part of the report is dedicated to the concept of sustainability since any
exploration of the relationship of sustainability and competition law and policy requires a
basic understanding of the concept of sustainability. In particular, it explains the origins of
the term and its three components: the environmental, the economic, and the social. It notes
the status of sustainability in international law and investigates in more detail the
interaction of businesses and other private actors with some of the key features of
sustainability.

13. The second part of the report explores normative questions regarding sustainability
and competition law and policy. In other words, it answers the question whether
sustainability should be taken into account by competition authorities and courts in the
context of legal and policy matters. The third and main part of the report addresses more
technical questions. The distinction between normative and more technical questions
facilitates analytical clarity. Yet, it should not negate that these two fields interact.

14. The part on the more technical questions has two objectives: First, to map out the
issues and debates. Second, to identify the vast areas where consensus exists and those
where the actual debate needs to take place. This part shows the different tools and how
they can be used to navigate the sustainability-competition debate. It is subdivided. One
section on the economics of competition and sustainability, a section on substantive
competition law questions, and a third section on questions related to processes and
procedures of and within agencies.
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2. What is Sustainability? Developments in International Law

15. When aiming to approach the interrelationship between sustainability and
competition law a more in depth look at the concept of sustainability is warranted. Today
‘sustainability’ and ‘sustainable development’ are often used interchangeably. This report
partly follows this approach. In fact, this report uses the broad term ‘sustainability’ to refer
to what should properly be termed ‘sustainable development’.* This section will provide a
short overview about the term and concept of sustainability and its development and
highlights some of the key features. Moreover, it explores in more detail the interaction of
businesses and private actors with sustainability and in the final paragraph highlights some
of the important features relevant to the debated about sustainability and competition law.

16. The term ‘sustainability’ is a commonly applied term in science’ and refers to a
capacity to sustain something (e.g. a person, a system, a habit) for an indefinite period of
time. The definition of ‘sustainable development’ is different yet related.®

17. The most commonly agreed upon definition of sustainable development comes
from the Brundtland report of the World Commission on Environment and Development’
which defines it as ‘development that meets the needs of the present without compromising
the ability of future generations to meet their own needs’ (WCED, 1987, p. 43[1j). In this
sense sustainable development may, then, be understood as a ‘universal goal to be
achieved’ (Soini and Dessein, 2016(2;) or a ‘moral obligation that we are supposed to have
for future generations’ (Solow, 19913)).

18. This understanding of sustainable development has an environmental core with the
concept of ‘eco-development’. This concepts stems from the UN ‘Conference on Human-
Environment’ in Stockholm in 1972 which discussed the impact of human society on the
environment and attempts for a reconciliation between economic development and
environmental preservation (Purvis, Mao and Robinson, 20184)). In the 1980s, the social
dimension was integrated due to the effects that war and poverty have on the environment.®

19. In 1987 the World Commission on Environment and Development itself published
the Brundtland Report entitled ‘Our Common Future’. The report acknowledged that issues
of economic development, environmental development, and social development all
affected one another. It shifts the focus from the environmental problems to the causes of
those problems. Thus, highlighting that poverty is both ‘a major cause and effect of global
environmental problems’ (WCED, 1987, p. 8(17). It, thus, suggested to focus on:

e Reviving growth

e Changing the quality of this growth

e Meeting essential needs for jobs, food, energy, water, and sanitation
o Ensuring a sustainable population level

e Conserving and enhancing the resource base

e Reorienting technology and managing risk

e Merging environment and economics in decision making; and

e Reorienting international economic relations (WCED, 1987, p. 4211}

20. In the 1990s, the focus shifted towards contributions to sustainable development by
private actors and of free-trade, in particular in the context of the North-South divide.’

21. Looking more closely at the concept of sustainability, ‘three pillars’'® can be

identified: enviromnment, economy, and society. Thus, sustainability is the product of
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economics, environment, and social equity and can only be achieved through the
simultaneous and balanced pursuit of all three components.!! While there might be trade-
offs, the concept does not mean that growth is balanced against environmental
sustainability. Instead, the balancing of the three components simply means that economic
growth is still possible while preserving the environment, and that growth may actually
foster ecological protection and social equity (Portney, 2015, p. 6s)).

22. The most recent framework of international law aims to provide more concrete
guidance.'? In 2015, the United Nations General Assembly adopted the UN Resolution
70/1, which is titled ‘Transforming our world: the 2030 Agenda for Sustainable
Development’. The resolution and its content, often referred simply as 2030 Agenda or the
UN Sustainable Development Goals (SDGs), is to be a ‘plan of action for people, planet,
and prosperity’ setting out a roadmap to guide all countries’ policies towards sustainable
development until 2030 (UN, 2015b, p. 1is)). The Resolution created 17 sustainable
development goals with 169 associated targets all grounded in the economic, social, and
environmental dimensions of sustainable development.'* The broad sustainability goals set
out in the resolution are set out in Table 1 below.

Table 1. Sustainability goals set out by UN Resolution 70/1

Goal 1 End poverty in all forms everywhere

Goal 2 End hunger, achieve food security and improved nutrition and promote sustainable agriculture

Goal 3 Ensure healthy lives and promote well-being for all at all ages

Goal 4 Ensure inclusive and equitable quality education and promote lifelong learning opportunities for all

Goal 5 Achieve gender equality and empower all women and girls

Goal 6 Ensure availability and sustainable management of water and sanitation for all

Goal 7 Ensure access to affordable, reliable, sustainable and modern energy for all

Goal 8 Promote sustained, inclusive, and sustainable economic growth, full and productive employment and decent
work for all

Goal 9 Build resilient infrastructure, promote inclusive and sustainable industrialization and foster innovation

Goal 10 Reduce inequality within and among countries

Goal 11 Make cities and human settlements inclusive, safe, resilient, and sustainable

Goal 12 Ensure sustainable consumption and production patterns

Goal 13 Take urgent action to combat climate change and its impacts

Goal 14 Conserve and sustainably use the oceans, seas, and marine resources for sustainable development

Goal 15 Protect, restore, and promote sustainable use of terrestrial ecosystems, sustainably manage forests, combat
desertification, and halt and reverse land degradation and halt biodiversity loss

Goal 16 Promote peaceful and inclusive societies for sustainable development, provide access to justice for all and
build effective, accountable and inclusive institutions at all levels.

Goal 17 Strengthen the means of implementation and revitalise the Global Partnership for Sustainable Development.

23. Beyond these goals, the 2030 Agenda contains several targets promote economic

growth through increased investments', trade reform's, industrialisation'é, and the
promotion of bank financing'”. The Agenda had substantial influence. For example, in
2019, the OECD (OECD, 20197)) reported that over 78% of partner countries in 2018 had
included items from the SDG into their country-level strategies and only 4% had yet to
refer or allude to the SDGs in their national development plans.

24, Importantly the 2030 Agenda highlights the need for companies to adopt more
sustainable business practices. SDG 12.6 encourage companies, especially large and
transnational companies, to adopt sustainable business practices and to integrate
sustainability information into their reporting cycle. Private initiatives are seen as crucial
in achieving sustainability in three forms (Portney, 2015, pp. 110-117;s)). First, businesses
can be part of the ‘green economy’.!® Second, businesses not part of the ‘green economy’
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can still try to improve their sustainability. This can either occur by reducing their
environmental footprint in their operation or by employing more equitable management
systems with regard to the social component. Common examples are adopting eco-friendly
packaging or engaging in corporate social responsibility projects. Similarly, companies
have started" to employ the ‘triple bottom line” approach to annual reports. This account
framework measures and reports the social, environmental, and financial bottom line.?°
Third, businesses in co-operation with NGOs create new organisations.?! The organisation
contrasts with traditional business lobbying organisation by advocating for sustainable
practices in the private sector and government.

25. Yet, the efforts by the private sector®? as part of the sustainability agenda have not
been without criticism. It often concerns the sincerity of the businesses with accusations
that private businesses have co-opted the concept of sustainability simply to improve the
public image of their companies, in other words ‘greenwashing’ (Portney, 2015, p. 117s)).
Moreover, from the sustainability angle companies have been criticised for a lack for real
motivation to contribute to sustainable development. Such companies would be ‘using’
sustainability as a means of streamlining processes ensuring more cost-effective business
strategies and increased profit margins (Portney, 2015, p. 1185)).

26. In conclusion, sustainability as a concept has its roots in environmental protection
and marries social development and economic development with it. This basic idea is
founded on the suggestion that environmental degradation and depletion of natural
resources will reduce economic growth and development. Sustainable developments aim
at reviving growth while changing the quality of growth. The concept brings with it an
element of forward thinking and of ensuring that the wellbeing of the large and still growing
world population are ensured.

27. The sustainable growth should ensure that the development meets the essential
needs for jobs, food, energy, water, and sanitation without compromising the needs of
future generations. In decision making, it aims to merger environment and economics so
that technology and risk management are in line with achieving sustainable growth. It also
involves a reorientation of international economic relations to ensure the benefits of
development are more widely shared.

28. The 2030 Agenda with its 17 sustainable development goals with 169 associated
targets further elaborating on these goals provide good guidance. Amongst them, one might
for example mention the encouragement of especially large and transnational companies,
to adopt sustainable practices and to integrate sustainability information into their reporting
cycle (SDG 12.6) or the push for sustainability in public procurement practices (SDG 12.7).

29. Overall, a focus on productive and dynamic efficiency as well as equity is required
to achieve sustainability. For example, improvements in productions processes that lead to
the use of less virgin raw material or improve the efficient usage of recycled material would
fall within this category. As such, the concept seems focused on human development in its
natural environment and their co-dependence. The preservation of the environment for
humans, animals, and plants is the essential core. In turn, this purpose limits the concept,
making it more questionable whether matters of e.g. animal welfare can be seen as
contributing to sustainable development.?® The role of equity in the overall concept of
sustainability is less clear than for example the role of environmental protection. While it
can be seen as integral part of the concept, there is still debate about its inclusion in
sustainability from a theoretical perspective. Yet, equity and fairness has certainly made
inroads into international efforts concerning sustainability because poverty is a major driver
of environmental degradation. Without social and economic development any preservation
attempts are doomed to fail, in particular where humans are dependent on the unsustainable
exploitation of natural resources to survive and live a decent life.

SUSTAINABILITY & COMPETITION LAW AND POLICY - BACKGROUND NOTE
Unclassified



DAF/COMP(2020)3 | 9

30. Sustainability in the context of businesses activity can take different forms. It can
specifically mean that companies are part of the ‘green economy’ which provides important
contributions to sustainability. More generally, it also means that companies can innovate
in ways that contribute to sustainability, and/or ensuring that current business activities are
reorganised so that their sustainability level are increased.

3. Normative questions: Should competition law and policy be influenced by
sustainability?

31. Should competition law take account of sustainability considerations?** This
question is a normative question that involves value judgment and can be distinguished
from the more technical question of how it can take those considerations into account.?® In
the context of the normative debate, it has been argued that these questions are related to
how we define the goals of competition law and that competition law should move away
from consumer welfare (Claasen and Gerbrandy, 2016s;). On the other side of this debate
are those that argue that the value judgments involved in the normative questions should
not be made by competition authorities (Peeperkorn, 2020;9).

32. Indeed, it might be problematic if such decisions are made by unelected
bureaucrats. Yet, when normative question are encountered in a legal context, the first point
of reference is the legal framework within which the question arises (Minkkinen,
2005(10)).%° Thus, the answer to ‘should competition law take account of sustainability
considerations’ very much depends on the legal framework in which this questions is posed.
Each and every jurisdiction has a specific answer to this question based on their legal, and
more specifically constitutional setting.

33. These sets of locally relevant norms that might, or might not, require such
interaction. In different jurisdictions, competition law and policy are subject to different
legal requirements and constraints (Ezrachi, 2017117). These are contained in the relevant
competition law, within relevant other legal frameworks, such as the constitution, or are
the result of obligations under international law and their domestic implementation. The
debate on the goals of competition law and policy?’ may also be relevant. Yet, this debate
is only relevant where the answer to the questions of whether sustainability considerations
should feature in competition law and policy is though only within competition law. In
other words, this debate about the goals is important where other legal requirements
regarding sustainability do not exist in a jurisdiction or where a jurisdiction’s competition
law refers generally to public interests.

34, Thus, depending on the relevant jurisdiction the answer to the normative question
whether competition law and policy should take account of sustainability considerations
cannot be found in the abstract and for all jurisdictions. Instead, the answers for a specific
jurisdiction can be found by examining the goals of competition law, the constitution and
the relevant international law and its status of in the jurisdiction in questions.

35. A number of countries in the EU* and beyond have references to environmental
protection or sustainable development in their constitutions (Boyd, 2012(12j; Jeffords and
Gellers, 2017}137). For example, the Turkish constitution in Article 56 states that ‘[e[veryone
has the right to live in a healthy and balanced environment. It is the duty of the State and
citizens to improve the natural environment, to protect the environmental health and to
prevent environmental pollution’®® Similar provisions can also be found for example in
Switzerland,*® Russia®' or Mexico. The Mexican constitution for instance declares that:
‘Any person has the right to a healthy environment for his/her own development and well-

SUSTAINABILITY & COMPETITION LAW AND POLICY — BACKGROUND NOTE
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being. The State will guarantee the respect to such right.”*> Whether and what effects such
constitutional provisions have is determined within the relevant jurisdictions.

36. Supranational law might also be relevant. The EU for example is required by
Article 11 of the Treaty on the Function of the European Union (TFEU) and Article 37 of
the EU Charter of Fundamental Rights environment to be ‘integrated’ environmental
protection and sustainable development into the policies including competition law
(Nowag, 2015[14]).

37. Similarly, international law obligations such as the Paris agreement or the 2015 UN
Resolution 70/1 ‘2030 Agenda for Sustainable Development’ can be relevant. Depending
on whether a country is a monist or a dualist (Charlesworth et al., 2005;5); Nijmann and
Nollkaemper, 2007;16); Crawford, 2019(;7)) such international agreement either need an
implementing act or can directly be relied upon in the national courts and may act as a
standard of review.** A recent example is the Dutch Supreme Court, which used the UN
Climate Convention and the Dutch State’s legal duties to protect the life and well-being
under the European Convention for the Protection of Human Rights and Fundamental
Freedoms to find that the Netherlands was required to reduce its greenhouse gas emissions
by 25% by the end of 2020.%

38. While such legal requirements might apply to competition law and policy in a
particular jurisdiction, it is worth to note two points. First, respecting such legal
requirements does not mean that the aims or goals of competition law change (Nowag,
201915)).° Second, where the concern is whether competition law can remain ‘pure’, care
and deference might be required in order not to second-guess the (occasionally
constitutional) legislator who has imposed such requirements regarding sustainability
(Nowag, 2019[18])-

4. Technical questions

39. The technical questions (that is to say whether and how) matters concerning
economics (section 4.1) and issues relating to the application of the relevant competition
laws (section 4.2). can be distinguished. The technical matters related to the application of
competition law can then be further subdivided®’ to achieve analytical clarity.

40. However, the technical questions need to be understood against the background
variables that have already been highlighted and are further addressed below. These
background variables influence the tools and the debate. On the one hand, there are
concerns that relate to the democratic mandate of competition authorities and questions
related to the administrability of competition rules and capacity of competition authorities
to deal with matters that involve sustainability (Gerbrandy, 2020;07). On the other hand,
there are moral and depending on the jurisdiction legal requirements. These might require
certain interpretations and the use of unfamiliar methodologies. Yet, these requirements
would usually not go so far as to require a contra legem balancing between sustainability
and competition. Instead, as the following discussion will highlight, the competition laws
provide sufficient space to use tools that competition authorities are familiar with. No, or
only limited, methodological innovation and expansion may be needed, in particular as the
concept of sustainable development implies a focus on productive and dynamic efficiency.

4.1. The economics of sustainability and competition: a short overview

41. When exploring the more technical question of the interaction between
sustainability and competition law and policy a first point of reference might be provided
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by economics. As discussed, sustainability highlights resource efficiency, innovation, and
the role of the private sector in achieving the sustainability goals set by the UN.

42. Competition lawyers and economists often seem to express a preference for
regulation to achieve sustainability (Schinkel and Spiegel, 201720)). While it might seem
ironic that competition lawyers and economists would call for greater regulation, regulation
has obvious advantages. Such a route is often able to achieve sustainability concerns more
directly, with greater political accountability, and with a more uniform effect on market
participants.

43. Yet, this competition-based view might not be shared by other parts of government
who might have different views as to the desirability, effectiveness and efficiency of
regulation in a specific situation. In particular, traditional command and control regulation
are often considered inefficient (Cole and Grossman, 1999,1;). Moreover, even where
regulation might be efficient, it might not be feasible or effective. Feasibility and
effectiveness problems might result from the political compromise required on the national
or international plane, or similarly from jurisdictional/geographical limitations of such
regulation, from insufficient implementation, or from the administrative burdens involved
(Pacheco et al., 201822)).

44, Thus, in the absence of regulation voluntary measures by the private sector have
gained importance and have often been encouraged by States. Hence, private sustainability
measures interact more frequently with competition law and policy. This interaction goes
beyond the traditional competitive impact assessment of command and control regulation
designed to ensure sustainability.*8

45. Economics can be a valuable tool for understanding the market forces at play and
thereby in determining whether the dynamics at play are harming or helping in delivering
sustainability. Moreover, exploring the economics of competition and sustainability helps
in identifying how sustainability can be assessed within the traditional economic
framework applied in the competition law. Furthermore, economic insight can assist in
exploring whether government action or private sustainability initiatives are more efficient
in delivering sustainability.

46. Foundational in this regard is the work of Elinor Ostrom (Ostrom, 1990;237) on the
sustainable management of common pool resources, for which she received the 1993 Nobel
prize in economics. She showed that in the context of the commons unfettered competition
by rational profit maximisers leads to disastrous outcomes and that in reality co-operation
can be expected.®

47. While this foundational work explores a real-life situation of co-operation,
sustainability initiative by private parties are not frequently explored by micro-economists.
The few micro-economic studies from even fewer authors, published often as working
papers use standard assumptions and models regarding competition (Schinkel and Spiegel,
2017p01; Treuren and Schinkel, 2018p4;; Martinez, Onderstal and Schinkel, 2019s;
Schinkel and Toth, 204926)). In general, the few existing studies suggest that there are cases
where co-operation can lead to positive outcomes but that these situations are rather limited,
and that government regulation seems a more efficient. This strand of literature suggests
that one of the main reasons for these findings is that firms do not have incentives to invest
in sustainability.

48. However, there might be some limitations that could constrain the usefulness of
these theoretical findings in practise. On the one hand, sustainability as a non-price quality
element suggests that the unusual findings regarding quality and competition apply
(Volpin, 2020;277). Often competition would lead to the superior outcomes but occasionally
co-operation might yield better result. Similarly, models from innovation seem to suggest
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that one size might not fit for all practices and situations. The answer to the Schumpeter-
Arrow debate over whether competition or monopoly leads to more innovation can be
better answered in a concrete situation.*® Similarly, innovation in sustainability needs to be
assessed in a concrete situation. Moreover, one wonders whether the debate concerning the
pro- and anti-competitive effects of resale price maintenance (OECD, 2008|2s;) might be of
relevance in this context of sustainability. The issue of free riding is a problem frequently
encountered in the sustainability debate (Delmas and Keller, 200529)).

49. On the other hand, one might question whether the rational profit maximiser axiom
used in these studies does not dictated the outcome.*! More fundamentally, the usefulness
of this axiom in studying this phenomenon might also be questioned. First, a willingness
to sacrifice some profits might be inherent in any corporate social responsibly concept
(Reinhardt, Stavins and Vietor, 200830;; Elhauge, 2005317). Second, companies might have
to make internal trade-offs between sustainability and profit sacrifice against the backdrop
of the public sustainability debate and pressure from investors.*> Similarly, the models
employed by the papers are built on the assumption that consumers welfare is only
increased by consumption. Thus, one might wonder whether the outcome might be different
where another matrix such as concepts like ‘passive use value’ would be used. ** A different
matrix might also be more realistic as consumers are not only having financial interests in
one relevant market but are active in different spheres and might have conflicting interests
(HCC, 2020[32]) (Lianos, 2018[33]).

50. On the practical side, one competition case concerning animal welfare provides a
practical example of the use of economics, which can equally be used in the context of
sustainability.* In the Dutch Chicken of Tomorrow™® case, the ACM, based on consumer
surveys, used a cost-benefit*® and willingness to pay analysis to compare the increase in
price with the consumers valuation of the increase in animal welfare.*’

51. Overall, it can be observed that more work in terms of economic theory and models
would be useful. The existing papers addressing the issue are using traditional assumptions
and tools and tell a cautionary tale. Borrowing models from the competition-innovation
and competition-quality debate might be helpful. In practice, the use of traditional
economic tools has been observed in areas that are closely related to sustainability and
might provide useful guidance.

4.2. Sustainability and competition law

52. The technical matters, that is to say, how the application of competition law relates
to sustainability can be further broken down.*® The interpretation of the relevant
competition provisions can have two different outcomes. On the one hand, it can be asked
to what extent can competition provisions be interpreted so that measures harmful from a
sustainability point of view are prevented/prohibited. (Section 4.2.1). On the other hand, it
can be explored to what extent the provisions can possibly be interpreted so that measures
that support sustainability are allowed (Section 4.2.2). These situations can be termed
preventative and supportive integration and might also be compared* to a sword and a
shield (Holmes, 2020;34)). In the first case, competition law is use as a sword in the fight
for sustainability, for example to prevent the degradation of the environment. In the second
case, measures are shielded from competition law prohibitions where they support
sustainability.
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4.2.1. Competition law as a sword in the struggle to prevent unsustainable
business activity

53. How can the application of competition law foster sustainability? In other words,
to what extent competition law can act as sword in the fight for sustainability? Such a
function of competition law can take the shape of applying competition law in a traditional
manner or of pushing its boundaries in more or less controversial ways.

54. First, it is worth highlighting the overlap between sustainability and efficiency
(productive and dynamic) and consumer welfare. Sustainability requires productive
efficiency and dynamic efficiency to achieve and ensure the optimal level of usage of the
natural resources. Moreover, sustainability is a feature that is valued by consumers (Choi
and Ng, 2011;35)). While the value and the willingness to pay for sustainability might differ
between consumers (Marketing Charts, 20173¢); McKinsey & Company, 201237)), it seems
to be a fair assumption that consumers would choose the more sustainable product between
two otherwise identical products if offered at the same price. We can therefore see
sustainability also as a quality element (Volpin, 2020;277).

55. These observations are important as they mean that in certain cases the traditional
application of competition law can lead to increases in sustainability.>* In other words, the
increased competition after the antitrust intervention collaterally leads to increased
sustainability. This effect can be a more or less accidental spill-over effect or the result of
more targeted antitrust action with sustainability in mind. An example of such an
intervention with collateral effects’’ on sustainability might be a merger case like
Panasonic/Sanyo (FTC, 2009(35)).°% In this case the FTC intervened and imposed conditions
for the merger regarding NiMH batteries. Batteries and battery technology are important in
the energy transition®® as they allow for the storage of intermittent renewable energy
(Barton and Infield, 200430;; Gallo et al., 2016407). In this case the FTC required divestiture
to ensure that competition in this market for ‘critical batteries’ would be maintained and
imposed amongst other remedies a transfer of IP regarding NiMH batteries to Fujitsu.

56. More target antitrust action with foreseeable effects on sustainability are also
possible for example with regard to sustainability as a quality element. For example, the
French competition authority fined companies in PVC and linoleum floor covering industry
(Autorite de la Concurrence, 2017417). The companies had agreed to withhold
environmental performance information in their advertising. This would have restricted
competition on these quality parameters.

57. Target enforcement along the more traditional theories of harm to address
anticompetitive activity related to innovation is an important element of fostering
sustainability via competition because R&D and eco-innovation are important for
sustainable development. Thus, competition agencies could for example focus on
exclusionary behaviour regarding access to technology™ or cartels that are also harmful
from a sustainability perspective. Another example of the latter is the recent action by the
European Commission against BMW, Daimler and VW. The Commission, after its
preliminary investigation, sent a statement of objection (EC, 20194,7). The Commission
alleged that the companies had restricted competition on innovation for selective catalytic
reduction systems of diesel passenger cars™ and ‘Otto’ particle filters of petrol passenger
cars.’® These are two emission-cleaning systems. In restricting such innovation, the
Commission finds that the companies denied consumers the opportunity to buy less
polluting cars, despite the technology being available to the manufacturers.’’

58. Thus, suggesting to consider effects on innovation where sustainability innovation
is concerned (Lianos, 2018337) seems not far-fetched. While these cases seem to fall rather
within the traditional theories of harm, it has also been suggested that the current theories
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of harm used in competition law can be extended with regard to innovation and its
relationship with sustainability, because innovation effects in general can be found for
example in US (DOJ & FTC, 2010: 2) and EU merger guidelines (EU Horizontal Merger
Guidelines: para 8, 20, 38, 81; EU Non Horizontal Merger Guidelines: paras 10 & 26).%
For instance, it has been argued that the Bayer/Monsanto® merger is also negatively
effecting sustainability (Lianos and Katalevsky, 201743)). The merger would not only
increase industry concentration, entrench market power leading to higher prices for farmers
and locking them in, but it would similarly affect the availability of seed diversity and
overall could lead to increased use of fossil fuel based herbicides and pesticides thereby
negatively affecting sustainability (Lianos and Katalevsky, 201743;). The Commission was
able to examine some® of these concerns in the context of its assessment of possible
innovation harms in particular with regard to innovation efforts and innovation outputs.
Yet, it seems possible to extent this theory of innovation harm further, so as to capture not
only innovation efforts and outputs but equally innovation diversity thereby capturing even
more of such concerns (Makris and Deutscher, forthcomingj4)).

59. There are other ways in which the current boundaries of the theories of harms could
possibly be further pushed. For example, one might imagine a focus on exploitative practice
to address sustainability concerns with regard poverty and prices for farmers (Holmes,
2020347), (Fair Trade Advocacy Office, 2019us)), pp. 45, 54; (HCC, 2020;32)); (Iacovides
and Vrettos, 2020¢)).

60. There might well be areas where the application of competition law can be
expanded, or its boundaries pushed. Yet, there are inherent limitations and dangers in
individual cases. First, not all jurisdictions consider exploitative abuses as something that
is subject to competition law. Second, in cases of exploitative abuses, known in particular
in cases of excessive pricing,®! competition authorities are careful not to be conceived as
price setting authorities. Third and more generally, competition authorities need to be
mindful of not being perceived as standard setting authorities. Neither as price setting
authorities nor as setting the relevant sustainability standard. This mindful approach
follows from the separation of powers principle and capacity concerns in terms of acting
as a regulator setting the relevant sustainability standard (Nowag, 2016, pp. 141-14247)).
Yet, it is important to highlight that ‘being mindful’ does not mean it cannot be done as the
comparison to excessive pricing cases shows. Just because establishing excessive pricing
is difficult, it does not follow that it can never be established as an abuse.

61. Overall, sustainability can be fostered by means of competition law by using the
traditional tools and where appropriate by using these tools in more creative ways. In this
regard innovation, quality and where available provisions relating exploitative business
practices seem relevant. Moreover, competition policy in general might be instrumental in
the broader debate surrounding sustainability.®> For example, in South Africa competition
policy was an important element in its reforms after the end of apartheid (Roberts, 2004 4s)).
Competition policy was a tool that helped to address the historical structures with a highly
concentrated economy by facilitating the increasing participation of black-owned
companies in the economy.

4.2.2. Competition law as an obstacle? - Sustainability as a shield against
antitrust liability

62. The enforcement of competition law against actions that do not only harm
competition but also harm sustainability is one area where competition law might foster
sustainability. Another, and sometimes more topical issue, is the interaction between
business actions in support of sustainability and competition law.®* In other words, and
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asked from the perspective of sustainability: to what extent does competition law limit the
pursuit of sustainability by market participants?

63. In responding to this question, it is worth highlighting that the answer does not only
involved the occasionally contentious issue of how to balance competition law and
sustainability (section 4.2.2). Instead, it needs to be emphasised that many bi- or
multilateral businesses activities aimed at improving sustainability are not within the scope
of competition law and do not necessarily involve such a balancing exercise (Section 4.2.1).

Scope

64. The debate around sustainability is too often focused on balancing between
competition and sustainability. Yet, sustainability as such is grounded in the view that there
is no fundamental conflict between the economy and the environment. In this sense, a vast
area is often overlooked: business actions aimed at promoting sustainability which are not
subject to the competition law prohibitions (Nowag, 202049;). This area encompasses
situations related to the definition of commercial activity subject to competition law, State
action/compulsion matters, sectoral exemptions, as well as cases where no restrictions of
competition in the sense of the competition provisions exists. Prime examples of such
activities not restricting competition might be standards that fulfil certain criteria.

Commercial/economic activities covered by competition law

65. Not every activity contributing to sustainability matters is automatically subject to
competition law. Many jurisdictions only subject commercial,** economic activities,* or
enterprises and trade associations.® to competition law while other are only applicable to
corporations.®’

66. Thus, either certain activities or more broadly certain entities regardless of their
activities are not within the scope of competition law. This can also be the case for activities
or entities in the context of sustainability. A good example from the EU is the case Germany
v Commission.%® This case concerned environmental, charitable NGOs, which had been
tasked with the management of national environment heritage sites. The question was
whether these NGOs could in certain situations (offering of finishing licences and the
operation of a camping sights) be considered undertakings and thus within the scope of EU
competition law.* While in some jurisdictions charitable NGOs might per se not be subject
to the competition provisions, the EU approaches the matter differently. As EU law is not
concerned with the legal status but solely explores the activities in question, the case turned
on whether the activities in questions were economic in nature. The court found that the
activities should not be looked at individually but instead that they were sufficiently closely
connected to the main, non-economic and social task of managing the natural heritage.
Hence, the court found that the activities are not subject to competition law.

Sectoral exceptions

67. Some states also exclude certain areas of the economy or sectors from the
application of competition law. Thus, activities by companies in these sectors that improve
sustainability are generally not subject to competition law.

68. Another important sector in the context of sustainable development, in terms of all
three elements of sustainable development (environmental protection, social and economic
development) and in particular food security, is agriculture (Fair Trade Advocacy Office,
2019us7). In many jurisdictions,”® agriculture is either exempted or special provisions
apply.”! For example, in the US the Clayton Act allows for the setting up of cooperatives
with the intention of ‘mutual help’ and the Capper-Vostead Act ensures that this includes
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collective processing, handling, marketing and preparing products for the market. Yet,
these Acts do not provide full antitrust immunity but only partially exempt such activities
(Reich, 2007;s0)).

State Action and State compulsion, the right to petition the government

69. Measures by companies fostering sustainability might equally not be subject to
competition law because they are mandated by law or because business acts together with
State agencies in specific ways to achieve sustainability aims. For example, the DoJ closed
an investigation into an undertaking by car manufacturers to comply with more stringent
emission standards which were set by the Californian regulator (Government of California,
2019;517). Such behaviour is excluded from the scope of US antitrust law by mean of the
State action defence (Petrosyan, 2019s23; Hovenkamp, 2019;s3)). The situation is similar in
Canada. There the Competition Bureau takes into account numerous facts such as the
overall nature of the scheme, the objectives and the involvement of State authorities when
examining the so-called ‘Regulated Conduct Doctrine’ (Competition Bureau Canada,
2010;s47). Another example more specifically addressing sustainability has been suggested
in the Netherlands.” This proposal takes account of the EU State action doctrine (Gerard,
2010;s57). The EU State action doctrine applies only where a certain behaviour is directly
mandated and the undertakings do not have any room of autonomous conduct. Thus, under
the Dutch proposal a group of companies can make proposals for binding sustainability
standards to the minister. After consultation with stakeholders such as market participants,
consumer and civil society, the minister can decide to make the proposed arrangement
mandatory.

Standards and other cases not restricting competition

70. Standards are another area that in many jurisdictions allows companies to engage
in actions promoting sustainability without being subject to competition law prohibitions.
Typically, such standards set technical or quality requirements and are more leniently
assessed than other horizontal agreements as they are presumed to play an important role
for technical innovation.” For example, the US Supreme Court in Allied Tubes & Conduit
Corp v. Indian Head, Inc held that safety standards such as those set by the National Fire
Protection Association are generally procompetitive as long as the ‘private associations
promulgate safety standards based on the merits of objective expert judgments and through
procedures that prevent the standard-setting process from being biased by members with
economic interests in stifling product competition.’”

71. Often” standards are outside the scope of competition law if conditions are
fulfilled’® that ensure that the standards are not used for exclusionary practices.”’ Such
standards are also highly relevant with regard to sustainability and often involve some form
of certification. In such cases, the standards reduce information asymmetries. For standards
to be outside the scope of competition law many jurisdictions require that the standards are
unrestricted in participation, have transparent procedures, no obligation to comply, and
adopt FRAND conditions in their operation.”

72. Similarly, patent pools are often not subject to the competition law prohibitions for
not restricting competition. For example, the JFTC (2005: Part 3, 2(1)a) in its Guidelines on
Standardization and Patent Pool Arrangements (while not addressing patent pools related
to sustainability specifically) explains the general principles for such pools and highlights
that ‘competition among the patented technologies is not restricted when only the essential
patents are pooled, and licensing conditions are fixed’ (JFTC, 2005s)). If these conditions
are fulfilled, this could equally apply to patent pools containing patents relevant for
sustainability. An example for such a pool could be The Eco-Patent Commons’™. The
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contributors to this pool grant royalty-free access to the patents with the aims of fostering
innovation and faster implementation of industrial processes that are environmentally
beneficial.

73. A final area is also highly relevant in the areas of sustainability is the question
whether competition is restricted to such an extent that the relevant prohibitions apply. In
other words, de minimis considerations. In this context the EU approach to so called ‘loose
agreements’ should be noted. In cases like ACEA (EC, 1998s7)) (EC, 1999s5)), JAMA and
KAMA (EC, 2000;s97), the EU Commission found that there was no appreciable effect on
competition. In these cases, car manufacturers had agreed to sector wide reductions of
emissions. Yet, instead of imposing how the reduction had to be achieved technically, the
manufacturers were free to decide how to proceed. Thus, competing technological
approaches for the emission reduction could be developed (EC, 2000;s9;). Along these lines
the UK competition authority found that a voluntary initiative of packing and yogurt
producers for the environmental performance of yogurt pots not to infringe competition
law (OECD, 2010j¢0)). Furthermore, the Dutch competition authority in its Draft Guidelines
explains that agreements that ensure that the parties and their up and downstream
counterpart comply with the laws in the countries they are operating does not restrict
competition (ACM, 2020617).

Balancing

74. Looking more closely at the apparently contentious issue of balancing between
competition and sustainability a further sub-division of this matter helps in distinguishing
the more form the less contentious issues.’’ Balancing between competition and
sustainability can occur either in an abstract form (see above) or as balancing within the
established economic frameworks of competition law (see below).

Abstract balancing

75. A classic case of abstract balancing are public interest clauses in competition laws
or case law that functions in a similar way.?! Often, such balancing would involve a
proportionality assessment, when performed by courts, or is ‘outsourced’ specifically to
political actors such as ministers.

76. Such a system operates for example South Africa and in Australia. In South Africa,
Section 10(3)(b) of the Competition Act 1989 allows for an exemption to promote ‘firms
controlled or owned by historically disadvantaged persons to become competitive’. In
Australia Part VII, 90 of the Competition and Consumer Act 2010 provides for an
authorisation if the action provides ‘a benefit to the public’. Such authorisations can be
granted in the context of sustainability. For example, in 2020, the ACCC (2020627) granted
such an authorisation to the Battery Stewardship Council (BSC) for the establishment and
operation of a nationwide scheme collecting and recycling batteries, of which currently
only 3% are recycled. The scheme involved an organisation that charged its members a
small levy which would then help financing part of the collection and recycling costs. The
ACCC found that the substantial public benefits in terms of significant environmental
benefits, public awareness, and support for increased innovation would outweigh the harms
resulting from the members’ obligation to only deal with members of the scheme. This
harm was reduced by the fact that participation was open to every market participant.
Moreover, in the UK the minister has the possibility to exempt certain sectors or activities
completely from the scope of competition law by means of an order under Schedule 3(7)
of the 1998 Competition Act. This power was used with regard to supermarkets in the
context of the recent COVID crisis.®
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77. Sustainability concerns also feature in ministerial exemptions from merger
prohibitions. In Spain, Article 10(4) of the Competition Act 15/2007 allows the Council of
Ministers to clear a prohibited merger for reasons ‘of general interest [...such as] protecting
the environment.” Similarly, in Germany, the Minster can overrule prohibitions decisions
by the Bundeskartellamt based on a general public interest clause. The minister overruled
a prohibition decision for example in the case Miba/Zollern (Federal Minister of Economy
and Energy, 20193)).** In this case involving a German medium sized company, the
minister justified his decision by references to innovation potential regarding technology
relevant to renewable energy technology which in turn would be crucial for the reduction
in CO, emissions, environmental protection and sustainability (Federal Minister of
Economy and Energy, 2019s3)).

78. Similarly, some jurisdictions such as the EU have rules that limit the application of
competition law in certain situation where a legitimate objective is pursued, and the
measures adopted to achieve this object are not disproportional. In such cases sustainability
would be balanced against the restriction of competition using proportionality. In the EU
context, such balancing can take place as European rule of reason® under Article 101(1)
TFEU, or under Article 106(2) TFEU. For example, the Wouters® line of case law (Nowag,
2015(64))*® allows the balancing of certain public interest against restrictions of competition
by means of proportionality. This line of case law might equally be applicable in the context
of sustainability (Monti, 2017¢s7) (De Stefano, 20206)) (Gerbrandy, 20207;) (HCC,
2020;327). Article 106(2) TFEU allows for such balancing where a business has been
entrusted with a so-called services of general economic interests. From the sustainability
point of view the Sydhavnens Sten & Grus®' case is relevant. There the EU Court of Justice
held that waste management as an environmental protection matter is such a service. As a
consequence, competition law only applies to the extent that it does not ‘obstruct the
performance [...] of the particular tasks assigned’ by the State to business.

Balancing within economic frameworks of competition law

79. In the context of balancing within the established frameworks of competition law
and consumer welfare, less and more contentious matters can be identified. This distinction
helps in focusing the debate on issues deserving debate while at the same time identifying
areas where agreement can more easily be reached. Moreover, it is important to keep in
mind that the debate about the more contentious areas is only relevant in few, potentially
extreme, cases. These are specific individual cases where a difference in the outcome exists
and the more traditional theories would lead to a prohibition of the sustainability activities
while the more contentious interpretation would lead to the opposite result.

80. In the past, a distinction was occasionally drawn between non-economic and
economic benefits of agreements,® or between competition and public policy or non-
competition concerns (Dunne, 2020(g;; Wardhaugh, 2014s7). While this distinction is
often used and has some attractiveness at an abstract level,?’ the distinction seems often not
straightforward in concrete cases. In practice, public policy or non-economic concerns can
often be ‘translated’ into the traditional language of efficiencies used in competition law
and economics.” For example, reductions in CO, can be measured and expressed in
monetary terms. Similarly, consumers of a product might value improvements of the
products sustainability as quality improvements.

81. Quality: Such quality improvements seem a rather uncontentious option®’! of
incorporating sustainability into the competition analysis (Volpin, 2020p7). Such an
approach has for example been taken by the Dutch ACM in a case concerning animal
welfare®” but® could equally be applied in a sustainability context.”* While quality as a
parameter in the competition analysis is uncontentious there are debates about how to
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assess and measure quality in a competition law analysis (OECD, 20137)). Similarly,
where sustainability is an aspect of product quality, tools used in the context of assessing
the interaction between competition, co-operation, and innovation are relevant (Shapiro,
2002717).

82. Using tools commonly known in the innovation debate leads to questions that seem
slightly more contentious and which only need to be answered where a case would not pass
the ‘traditional’ quality assessment. These debates concern questions about the extent to
which future benefit and benefits occurring in other markets should be considered.

83. Future benefit: For cases involving sustainability benefits (just as in the case of
innovation) it might make sense to include future benefits. Thus, one would consider not
only benefits that occur to the present users or consumers of the product in questions but
benefits to future consumers, although discount rate would possibly be applied.”> Such
considerations of future benefits can for example be seen in the context of conserving
fishing stocks. The Dol in 2000 issued a positive business review letter to the Akutan
Catcher Vessel Association (Dol - Antitrust Division, 2000;72;). The association had
planned to replace the old system where every member was incentives to harvest as fast as
possible until the government set an annual quota for the collective was reached. The new
system would consist of a suballocation of the quota and would ensure and increased value
of the caught pollock while reducing the amount of incidental by-catch. In a similar case
the Dutch ACM provided informal guidance in MSC Shrimp Fishery®® highlighting that a
system to limit overfishing could be justified, in so far as it could be shown to be necessary
to meet sustainability concerns identified by scientific studies. The recent ACM Draft
Guidelines on ‘Sustainability Agreements’®’ make clear that the ACM plans to use the
standard social-cost-benefit tool used by the Dutch government authorities to evaluate such
future benefits. Within this analysis sustainability benefits in terms of avoided
environmental damage are monetised by means of so called environmental or ‘shadow’
prices.”

84. One practical question concerns the time frame within which such benefits should
materialise for them to be considered. This question is not too different from parallel
questions in the innovation context (HCC, 202032)).” Thus, this question might similarly
be considered a matter of proof rather than one of policy (Coates and Middelschulte, 2019,
p. 32173). Yet, any discounting in the context of (future) sustainability benefits needs to
take place in a mindful way. Sustainability benefits should not simply be ‘discounted away’
in particular because future costs might be grossly underappreciated as the example of
climate change shows (HCC, 202037).'*

85. Benefits in other markets: A related issue is whether the benefits stemming from
measures creating sustainability benefits must occur within the same market or whether
benefits in other markets can also be taken into account. In the US and the EU the case law
suggests that this is the case for closely related markets.!’! In this US, the Supreme Court
in Amex held for sided markets that the cost in one market can be compensated by benefits
in the other side of the market.!” In the EU, the Court of Justice came to a similar
conclusion in Master Card,'"” Compagnie Générale Maritime' and held in ASNEF-
EQUIFAX held that “‘under Article [101(3) TFEU] ... the beneficial nature of the effect on
all consumers in the relevant markets [are] taken into consideration, not the effect on each
member of that category of consumers’.' Such an approach also seems sensible give the
difficulties in defining markets (Townley, 2011747) (Odudu, 200175).

86. A more controversial question is the extent to which competition law should be
focused on the effects outside national markets, or more precisely whether beneficial
effects in markets abroad can be taken into account. This question is particularly relevant
with regard sustainability and its focus on economic development and poverty in
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developing countries. So far, there seems no clear universal answers to this question,
although it has been suggested that the extra-territorial application of competition law
would justify such an approach.!? The recent Draft Guidelines by the Dutch ACM suggest
that it would distinguish environmental-damage agreements from other sustainability
agreements.'”” Only the environmental benefits would be taken into account but not the
social benefits occurring abroad into account because consumer, producers and Dutch
citizens could reap the environmental benefits.!%®

87. Future benefits in other markets: Moreover, it can be asked to what extent the
two issues raised above can be combined, in other words to what extent can future benefits
in other markets be considered. In this regard, the answers seem rather closely connected
to the answers above. A comparison to the assessment of innovation is again helpful.'”
Thus, similarly, to the concept of innovation markets and innovation spaces it might be
possible to consider sustainability markets with a focus on tomorrow’s products and future
consumers and the ability for new innovative sustainability products.!!® The balancing in
innovation cases takes for granted that current consumers are willing to pay a higher price
so that future consumer can benefit from either improved compounds in this relevant
market or from completely new products (i.e. different markets) (HCC, 202032), thereby
aggregating across generations (Townley, 201174)).

88. Broader efficiency measurements: The possibly most contentious issue relates to
the standard of efficiency and consumer welfare that is applied.!!! This issue is particularly
virulent where the abstract balancing as described above is not available in the specific
jurisdiction or in the specific case. Any form of expanding the standard of efficiency and
consumer welfare used narrows the difference between abstract public interest balancing
and balancing within economic frameworks; even where such expansion just means to
examine also innovation benefits or cost benefits that will occur in the future. One
extension to efficiency and consumer welfare relevant in the sustainability debate is the
suggestion to include the overall economic benefits to society.'!? It has been suggested that
such an approach is legally required (Holmes, 202034); Kingston, 2019;7); Lianos, 201833})
in jurisdictions where the law require the integration of sustainability into all areas of law,
including competition law.!'* For example, it has been suggested to use the price of CO; to
establish the benefits of agreements aimed at reducing CO, emissions.''* More generally
such a balancing approach would use revealed preferences!!® and contingent valuation!'®
and a perform a cost-benefit analysis. '’

89. While these proposals might be controversial and might raise questions with regard
to the legitimacy''® and the capability to competition authorities to makes such assessments,
there seems options for mitigation. For example, it seems possible to calculate the overall
benefit to society!!” and then divide it and thereby calculate the individual benefit. An
example of such an approach can be found in the Dutch coal power case.'? In this case, an
agreement to close coal fired power stations was at issue. In the opinion given by the
agency, it used avoided cost measurement and examined the price increase in relation to
health benefits and increased life expectancy expressed in monetary terms. This approach
can now also be found in the new draft guidelines.'!

90. Where such a calculation takes places any calculated benefit for the individual
would then have to be add to any benefits for the individual consumer of the product in
terms of more traditional measurements (e.g. quality improvements). In this way the overall
benefit for the consumer would be calculated.

91. Regarding the capability to competition authorities of making such assessments the
jurisdiction’s rules on the burden of proof are particularly important. Any concerns about
the capability to competition authorities to calculate the benefits are in the EU for example
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mitigated by the fact that it is for the defendant, rather than the competition authority, to
provide the valuations and related evidence.'*

5. Process related issues

92. In the following a number of tools are explores that are relevant in process related
matters'?® involving sustainability at competition agencies. These process matters can help
authorities aiming to make sustainability relevant in their practices. These include in
particular the objectives of the agency and priority setting, guidance, approval procedures,
sandboxing, matters of relevant evidence, capacity, fines, and international cooperation.
For analytical clarity it helps to distinguish again between cases where competition law is
used as sword to achieve sustainability and cases where businesses aim to promote
sustainability. '*

93. Agency objectives and priorities: In terms of competition law as a sword for
sustainability, objectives and priorities of the agency matter.'>> And sustainability might
feature amongst the set objectives of an agency. For the example the UK’s CMA for
2020/21 the authority highlighted, “in the immediate term [...] we propose in 2020/21 to
exercise our functions with particular regard to these strategic objectives: [...] Climate
change - supporting the transition to a low carbon economy: We will develop our
understanding of how climate affects markets and consider how, when exercising our
functions, we can act in a way that supports the transition to a low carbon economy. We
will also consider using our enforcement powers to correct false or misleading statements
that affect consumers, for example in the use of “green” claims’.'?® Similarly, the French
Competition Authority has declared sustainable development to be ‘a core’ of its priorities
for 2020."%7 As a result a competition authority might priorities cases with competitive
harms in areas that are relevant for sustainability like the transition to a low carbon
economy.

94, Such objectives as well as priority setting might be particularly helpful with regard
to targeting enforcement efforts. Thus, it might encourage closer examination of the
existence of anticompetitive activities hampering sustainable development, for example by
exploring whether anticompetitive behaviour exists in green-growth or inclusive-growth
industries. Similarly, priorities areas might be influenced by the effect of poverty.'* Thus,
cases would be prioritised where anticompetitive practices have particular negative effects
on the poor.

95. Guidance, priorities and openness: In particular, in cases where businesses aim to
promote sustainability, guidance is relevant. Formal and informal guidance by the
authorities need to be specifically highlighted, as stakeholders expressed concern that
businesses shy away from sustainability activities due to fear of competition law
implications,'? in other words not over-enforcement but over-deterrence might exist. In
this regard openness of the agency to such informal guidance and official statements by the
authorities the ACM (ACM, 2020617) to approach them where questions arise might go a
long way.

96. Netherlands, Japan, Germany, and the US provide examples of how formal and
informal and priority setting guidance can work in the context of sustainability. The
Netherlands’ ACM has now only published draft guidelines on sustainability agreements
(ACM, 2020;617) which build upon its earlier 2016 basic principles'*® on how it would
conduct oversight of sustainability arrangements and its 2014 vision document'3!.

97. Other jurisdictions use formal and more informal routes where informal guidance
and priority-setting happen not in the general but in individual cases. In Japan, the JFTC
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has establish specific guidelines for joint recycling activities'*? but also operates a general
consultation service. In this context the authority provided guidance to an initiative let by
a city involving all retailers as well as consumers.'*® This initiative wanted to reduce the
use of plastic shopping bags by introducing a small charge for consumers. It was advised
by the JFTC that it could go ahead as the restriction was only ancillary and proportionate
to the aim of reducing plastic waste.

98. Similarly, in a number of cases the German BKart has decided to engage informally
with the parties and not to intervene, using its priority setting authority.!3* These cases
concern for example the Fairtrade label. The authority decided not to take up the case as
there was a great likelihood that the arrangement would not fall under Article 101 (1)
TFEU' or at least be exempted under Article 101 (3) TFEU. Another case from the area
of animal welfare provides further interesting insights. This case involved a premium which
retailers would pay per kilo of pork and chicken and that would go to a central fund. The
proceeds would then be used to increase the welfare of pigs and chickens for the
participating farms. The authority decided not to intervene twice: first, from 2014-2018 and
after engaging with the companies and agreeing alteration again from 2018-2020.'%

99. In a similar situation concerning the Fair Factories Clearinghouse Information
Sharing Programs, the DoJ sent a business review letter.'3” The case concerned the supply
chain for apparel and footwear. A central body collected and shared information on child
and forced labour, health, safety, and workers’ rights. This information even included
factories’ wage and hour information. The DoJ indicated that it did not see mayor antitrust
concerns as the programme was compliant with safe harbour rules on standards, concerned
only a de minimis'*® matters and an antitrust compliance programme existed.

100. Informal guidance might be one way to achieve clarity. However, in jurisdictions
where private enforcement exists, legal certainty issues remain as courts are not necessarily
bound by such action by the authorities.!* Thus, more formal guidance for example in form
of guidelines might also be called for'*’ although the binding force of such guidance by
authorities might also be an issue. In the end, soft measures like priority setting, informal
guidance and more formal guidelines might all leave open questions concerning legal
certainty, and from the perspective of legal certainty legislative action might be called for.

101.  Approval/Exemption procedure: One way to ensure legal certainty is by a system
that allows for a binding ex ante approval procedure. Such a system was in place in the EU
before Regulation 1/2003'*! decentralised its application. The Australian authorisation
system allows sustainability initiatives the relevant certainty as highlighted by the ACCCs
Battery Stewardship Council authorisation.'*

102.  Sandboxing: A relatively new suggestion (HCC, 2020;32;) but related areas is the
use of regulatory sand boxes, where companies can experiment under the supervision of
the competition authority and would not be punished for things that might otherwise be
violations of the law.

103.  Evidence: One important question in the context of supporting sustainability
activities by businesses can be rules on what kind of evidence is accepted in the legal
system. The ACM draft guidelines highlight that both qualitative and quantitative evidence
is permissible because for some sustainability no quantitative but only qualitative evidence
might be available (ACM, 2020617). Thus, rules that prohibit or limit the use of qualitative
evidence and require a specific quantification of the benefits can hinder pro-competitive
sustainability activities.

104.  Capacity: The questions regarding admissible evidence are related to matters of
capacity. Competition authorities might need to strengthen and broaden their capacities,
given that sustainability is a broad -maybe all encompassing- field covering matters of
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environmental protection, economics, and the social dimension. Thus, co-operation with
other regulators, relevant stakeholder, and civil society seems crucial. It might even be
sensible to setup up joint units with other specialised parts of government (HCC, 2020;32;)
(Kingston, 201277)) to ensure better understanding of sustainability matters. The French
competition authority has for example set up a working group with different French sector
regulators.'*

105.  Fining: The approach to sustainability can also have an influence on fining
decisions. Where the authority aims to be supportive sustainability initiatives over-
enforcement and over-deterrence are concerns. Thus, the ACM would not impose fines
where the following cumulative conditions have been met have: the parties followed the
ACM’s Guidelines or informal guidance in good faith; published the details of the
agreement openly; and adjusts the arrangement after ACM notified them of the objection.!*
The situation is different where an authority aims to use its power to tackle unsustainable
business practices. In this context, it might be worth exploring whether it is possible to
increase fines where anticompetitive behaviour had particular bad effects for sustainability.
For example, it has been suggested that such effects could serve as an aggregating factor in
the fine setting process, in particular where the harmful collusion occurred as a result of an
initiative, such as a standard setting initiative, that was designed to increase
sustainability.'4®

106.  International Cooperation: Finally, international cooperation and exchange in fora
such as the OECD or ICN are important. If private sustainability activities are not subject
to competition law prohibition in one jurisdiction they might still be in others. For example,
Indonesia’s KPPU faced pressure to prohibit a private standard for palm oil that reduced
deforestation.!*® It was subsequently abandoned. Similarly, there has reportedly been
pressure on CADE to investigate a similar standard aimed at reducing deforestation in
Brazil as landowners in the Amazon region are entitled to deforest up to 20% of the land
for agricultural activities.'*” Where such private standards are abandoned States might step
in. For example, there are debates in the EU to prohibit all soy and beef imports from the
Amazon region of Brazil'® even though only 17% of exports to the EU are linked to
deforestation with only 2% of farms causing 62% of the illegal deforestation.'* Similarly,
the US has recently prohibited the import of certain palm oil for reasons of forced labour
concerns.!*® Overall, comity is advisable and in the end it might not make too much of a
difference whether a measures passes the muster of competition by means of the State
action doctrine or because it is considered not to restrict competition. !

6. Conclusion

107.  Often the debate over sustainability and competition law and policy has been
reduced to public policy versus competition and whether regulation is a more appropriate
tool to achieve sustainability. Yet, such a simplified debate is unhelpful as it obscures more
than it facilitates progress on the matter. Regulation has an important role to play but
framing the debate as either/or leads to competition law and competition authorities being
seen as out of touch with realities and obstructive. At the same time, it deters even perfectly
innocuous and legal sustainability activities. To further a constructive debate this report
aimed at mapping the issue and identifying more and less controversial issues in the
concrete application of competition law in a sustainability context.

108. It explored the concept of sustainability and its relationship to actions by market
actors, the normative question whether competition law and policy should be influenced by
sustainability concerns, briefly surveyed the economics behind the interaction between
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competition law and sustainability, and, then, focused on technical questions in the
practical application of competition law.

109. In the first part of the section on technical questions, the report highlighted how the
protection of competition, consumer welfare and sustainability overlap. As a result,
competition authorities can foster sustainability by targeted enforcement where
anticompetitive practices are similarly detrimental from a sustainability perspective. For
example, where cartels lead to consumers not being able to buy more sustainable products.
Similarly, the use of more dynamic theories of harm that protect innovation which leads to
more sustainability also seem within the realm of the less controversial actions a
competition authority can take to foster sustainability. More questions can be asked as to
how far dynamic innovation theories might be pushed and whether a focus on exploitative
abuses to protect the social dimension of sustainability, namely poverty, can be justified.

110. The second part looked at cases where business wants to move into a more
sustainable direction but might feel hamstrung by competition law. The report first
explored areas which are less contentious in their concrete application. For example,
different forms of exclusions from the scope of competition or the balancing between
sustainability and competition where a jurisdiction’s competition law includes a general
public interest exception. It, then, explored balancing within the established economic
frameworks based on consumer welfare and efficiency. The report highlighted that
sustainability can readily fit within this framework as a quality parameter. Subsequently,
more contentious questions were examined, questions relating to the dynamic nature of
sustainability and whether benefits in the future or other markets can be considered.

111.  The final section of the report investigated process related questions. It emphasized
the importance of agency objectives and priority setting and how this might lead to
targeting restrictive practices that prevent more sustainable activities or consumption.
Moreover, the importance of formal and informal guidance was underscored. It also
touched upon questions of approval procedures, sandboxing, admissible evidence,
capacity, fining, and international cooperation.

112.  The report showed that the debate concerning sustainability and competition law
has already been moved forward and that agencies in OECD many countries are already
considering sustainability matters in their enforcement practice, whether they do so
knowingly or unknowingly.
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Endnotes

! In this report the term competition law is used interchangeably with antitrust and refers to prohibitions of
anticompetitive collusive and unilateral conduct as well as to anticompetitive mergers.

2 EU Commission decision of 13 April 2011, case 39579 - Consumer detergents.

3 Or might even actively aim to have an integration of sustainability in their competitive assessment, see e.g. (HCC,
2020[32]) or (ACM, 2020[61]).

“ For a similar use see eg the seminal work of (Portney, 2015s)). Yet, it is acknowledged that this synonymous use
may not be very helpful in narrowing down the conceptual definitions of either terms. Occasionally, it is even argued
that the synonymous use can hamper the creation of theoretical frameworks or even the operationalisation of these
concepts, see (Soini and Dessein, 2016]). Yet, while possible confusing at first, this report follows the current use
of the term sustainability.

5 In particular, it is known from the thermodynamic equilibrium, and relates to a permanent equilibrium.

¢ The foundational principles for sustainable development are based on natural science, in particular studies of the
economics, ecology and conservation science. The earlies ideas of this concept seem to appear in 1798. Then, the
economist Thomas Malthus first theorized that the unabated growth of the human population would quickly deplete
all the earth’s resources necessary for human life, see (Paul, 200879)) (Portney, 2015(s5}) (Purvis, Mao and Robinson,
2018p4).

7 United Nations’ general assembly organized the World Commission on Environment and Development (WCED)
in 1987 to propose “a global agenda for change” that can deal with issues of economic, environmental, and social
development. The WCED then published ‘Our Common Future’, also known as the Brundtland Report, named after
the head of the Commission.

8 For example, war and poverty can have disastrous consequences on the citizens, which in turn has different negative
effects on their natural environment and the social institutions.

% See the 1992 United Nations Conference on Environment and Development, the so-called Rio Summit, which
adopted the ‘Agenda 21°, https://www.un.org/esa/dsd/agenda21/Agenda%2021.pdf.

10 Occasionally, culture is seen as a fourth component of sustainability. Creating a new framework that includes
culture allows augment the existing three-pillar sustainability framework. (Soini and Dessein, 2016py)argue that
cultures helps 1. by defining goals of preserving cultural capital (e.g. art, heritage, knowledge, diversity), 2. by
mediating between initiatives of economic, social, and ecological sustainability while protecting material and
immaterial culture, 3. and by defining development as a cultural process, where all the pillars are shaped by the
culture wherein they manifest.

' The system effectively creates a ‘balance of trade-offs’ between economic growth, environmental protection, and
social equity (Purvis, Mao and Robinson, 20184).

12 Prior to the Agenda 2030, all UN member states committed to the implementation of the so-called Millennium
Development Goals (MDGs). While the MDGs seem to have promoted significant progress, it has been argued that
the MDGs focused primarily on social improvements for developing countries and thus limiting the participation of
richer countries to financial and technological assistance (Sachs, 2012(s07).

13 As such the SDGs have not been without critique. For example is has been argued that the SDGs did not assign
enough importance to the social equity dimension of sustainability and failed to address the urgent needs of the most
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marginalised and that these goals inadequately reflect the need to observe the limits of the environment and the
drawbacks of economic growth, see (Holden, 2017s).

4 SDG 2.a Increase investment, including through enhanced international co-operation, in rural infrastructure,
agricultural research and extension services, technology development and plant and livestock gene banks in order to
enhance agricultural productive capacity in developing countries, in particular least developed countries

15SDG 2.b Correct and prevent trade restrictions and distortions in world agricultural markets, including through the
parallel elimination of all forms of agricultural export subsidies and all export measures with equivalent effect, in
accordance with the mandate of the Doha Development Round.

16 SDG 9.2 Promote inclusive and sustainable industrialization and, by 2030, significantly raise industry’s share of
employment and gross domestic product, in line with national circumstances, and double its share in least developed
countries.

17SDG 8.10 Strengthen the capacity of domestic financial institutions to encourage and expand access to banking,
insurance and financial services for all.

18 In other words, businesses and industries that provide services that improve the environment and the jobs that
support those businesses.

19 Also with increased pressure from investors.

20 For the tripe bottom line see in particular (Elkington, 1997s2)).

2l For The World Economic Forum (WEF), the World Business Council for Sustainable Development, or Ceres.

22 In particular the second and third.

23 This could be the case where the animal welfare measures leads to a reduction in environmental degradation or
contributes to economic development in relation to the poor and marginalised.

24 Critical for example, (Loozen, 2019s3)).

25 On this see below section 4.

26 For an analysis of law as a normative discipline see, e.g. (Minkkinen, 2005107).

27 On this debate see e.g. (OECD, 2003s7)), (Zimmer, 2012(s4)), (Lianos, 2013ss)), (Andriychuk, 2019se)).

28 For example, Belgium, Finland, France, Greece, Germany, Hungary, Italy, Luxembourg, Netherlands, Portugal,
Spain, Sweden.

2% Emphasis added.

30 Article 73 of the Swiss Constitution: ‘The Confederation and the Cantons shall endeavour to achieve a balanced
and sustainable relationship between nature and its capacity to renew itself and the demands placed on it by the
population.’ see also, Art. 74, 89, 104, https://www.admin.ch/opc/en/classified-compilation/19995395/index.html.

31 Article 58 of the Russian Constitution: ‘Everyone shall have a duty to preserve nature and the environment and to
treat natural resources with care.” See also Article 36 and 72, http://www.constitution.ru/en/10003000-01.htm.

32 Article 4, see also Article 2, 25 and 73 of the Constitution. https://www?2.juridicas.unam.mx/constitucion-
reordenada-consolidada/en/vigente.

33 For example, Turkey has this reference in its constitution but at the same time did not ratify the Paris agreement.
3% On the monist/dualist distinction and its effects see in national legal regimes see e.g. (Charlesworth et al., 2005(15));
(Nijmann and Nollkaemper, 200716}) and (Crawford, 2019(;7)).

35 Decision by the Dutch Supreme Courts of 20 December 2019 in case De Staat Der Nederlanden v. Stichting
Urgenda ECLI:NL:HR:2019:2006 (in English:ECLI:NL:HR:2019:2007)

36 In the same as the requirements to ensure due process or to respect the separation of powers does not mean that
these become aims of competition law.

37 See below (Section 4.2).

38 See in this regard in particular (OECD, 2011/ss))

39 Picking up on theme of competition leading to suboptimal outcomes, see (Stucke, 2020(s9)).

40 For a good overview of the Schumpeter-Arrow debate and questions regarding specific market conditions in
Pharma, see (Carrier, 2008[90;) ‘“Two Puzzles Resolved’.

! In other words, it would seem surprising to find that rational profit maximisers would have an incentive to foster
sustainability where it does not benefit them directly.

42 See for example the letter by BlackRock chief Larry Fink, ‘A Fundamental Reshaping of Finance’ (2018) available
at https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter

43 See for example (Carson, 201291}) and (Carson, 2011{92).

4 Animal welfare which the case focused on is not amongst traditional concerns of sustainability. As explained above,
sustainability focuses rather on environmental protection, social and economic development.
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45 See ACM ‘ACM’s analysis of the sustainability arrangements concerning the ‘Chicken of Tomorrow’ (2014)
ACM/DM/2014/206028, available at https://www.acm.nl/sites/default/files/old publication/publicaties/

13789 _analysis-chicken-of-tomorrow-acm-2015-01-26.pdf.pdf

46 For a description in Dutch see Machiel Mulder, Sigourney Zomer, Tim Benning and Jorna Leenheer, ‘Economische
effecten van  “Kip van  Morgen™  (2014) available at  <https:/www.acm.nl/nl/publicaties/
publicatie/13759/Onderzoek-ACM-naar-de-economische-effecten-van-de-Kip-van-Morgen> accessed 05 Oct 2020.
For a summary in English, see Jan Peter van der Veer, Blogpost (Feb, 18, 2015),
<http://competitionlawblog.kluwercompetitionlaw.com/2015/02/18/valuing-sustainability-the-acms-analysis-of-
chicken-for-tomorrow-under-art-1013/> accessed 05 Oct 2020

47 For a critique of this methodology see e.g. (Monti, 2017}6s7); and with regard to using the theory of revealed
preferences, see (Lianos, 201833)).

8 This distinction is developed in (Nowag, 2016(47)).

4 This description is close but not fully congruent. The difference is that one focuses on the outcome while the other
one on the means. For example, the metaphor of the shied does not work for the important field of cases where a
sustainability measures is not subject to the competition law provision (for such cases see blow under section 4.2.2.1.
50 'With regard to competition law interventions in the clean tech area, see €.g. (Waldman, 2010[93)).

3! For other examples see (Outhuijse, 2019(94))

52 For a more detailed analysis see e.g. (Carrier, 201 19s7).

33 For the relevance and importance of competition policy in the energy transition and renewable energy sector in
general see (OECD, 2010(9¢)).

54 See for example with regard to patents concerning climate change technology, see (Carrier, 2011s)), for further
examples see (Kingston, 2012(77)).

55 These reduce harmful nitrogen oxides (NOx) emissions by injecting urea (called “AdBlue”) into the exhaust gas
stream.

36 These reduce harmful particle emissions from the exhaust gases.

57 More precisely the Commission finds that they coordinated AdBlue dosing strategies, tank size and refill ranges
with the objective of limiting AdBlue-consumption and exhaust gas cleaning effectiveness. Regarding Otto filters the
Commission finds that the companies coordinated to prevent or delay the introduction of this technology and thereby
to remove uncertainty about future market development.

8 US DOJ & FTC, Horizontal Merger Guidelines (US Dol, 20107 (2010), p. 2; EU Horizontal Merger Guidelines
(EU, 2004 9g7), OJ C31/5, para 8 (hereinafter EU HMQ), paras 8, 20, 38 & 81; EU Non Horizontal Merger Guidelines
(EU, 2008[997) OJ C 265/7, paras 10 & 26.

59 Case M.8084 - Bayer/Monsanto C/2018/1709 [2018] OJ C 459/10.

80 See Case M.8084 - Bayer/Monsanto C/2018/1709 [2018] OJ C 459/10 para

61 See for example OECD Excessive Prices in Pharmaceutical Markets - Background Note by the Secretariat,
(OECD, 2018;1007).

62 See in particular the OECD report on poverty and competition, (OECD, 2013101).

63 See for example the OECD report on horizonal agreements and the environment, (OECD, 2010;607)

64 See for example Article 2 of the Japanese competition act: ‘The term “enterprise” as used in this Act means a
person who operates a commercial, industrial, financial or other business. Any officer, employee, agent or other
person who acts for the benefit of any enterprise is deemed to be an enterprise’. Available at
https://www.jftc.go.jp/en/legislation_gls/amended ama09/amended amal5_01.html.

85 For example the EU defines an undertaking as an entity engaged in economic activity, see Case C-41/ 90 Hofner
and Elser v Macrotron EU:C:1991:161 para 21; Case C-280/06 ETI and Others EU:C:2007:775 para 38; Case C-
350/07 Kattner Stahlbau EU:C:2009:127 para 34.

% See eg Article 2(1),(2) of the Japanese Act on Prohibition of Private Monopolization and Maintenance of Fair
Trade or, https://www.jftc.go.jp/en/legislation_gls/amended ama09/amended amal5_01.html.

67 As in the case of the Australian Competition and Consumer Act 2010 which is due to constitutional reasons limited
in such a way, https://www.legislation.gov.au/Details/C2017C00369.

68 Case T- 347/ 09 Germany v Commission EU:T:2013:418.

% In this case the competition provision relating to State aid/subsidies.

0 For an overview of the EU situation see (Cseres, 2020[102)).

! For a comparative view of the EU, US, UK and Israel, see (Reich, 2007so7) and for an even broader comparison
also covering Canada, Argentina, Brazil Colombia and Mexico, see (Gutiérrez Rodriguez, 2010y;037).

2 The Dutch legislative proposal to foster collaboration between firms towards sustainability goals removing them
from the scope of competition is available at https://zoek.officielebekendmakingen.nl/dossier/35247 (accessed 05 Oct
2020). For an overview see (Sanden, 2019(130))
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73 See for example EU Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European
Union to horizontal co-operation agreements [2011] OJ C11/01 para 257, 263.

" Allied Tube & Conduit Corp. v. Indian Head, Inc. 108 S. Ct. 1931, 1934 (1988), page 486 U.S. 501, see also
American Soc'y of Mech. Eng'rs v. Hydrolevel, 456 U.S. 556 (1982) at 456 U. S. 570-573.

> Note however the US approach which employs a rule of reason approach to standards, see ibid. However, even
there were certain conditions are fulfilled the standard is extremely unlikely to be challenged or found to be
anticompetitive.

7 For an overview of the EU conditions see (Nowag, 2020(49)), para 15-25.

77 With regard to such benefits and risks see e.g. the Joined Report from the Nordic Competition Authorities,
Competition Policy and Green Growth - Interactions and challenges (No 1/2010) available at
<https://en.samkeppni.is/media/skyrslur-2010/competition_policy and green_growth final version.pdf> 58-62.

8 See eg, EU Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union
to horizontal co-operation agreements [2011], OJ C11/01 para 280.

7 Launched in January 2008 by the World Business Council for Sustainable Development with a number of
companies such as IBM, Nokia, Pitney Bowes, and Sony.

80 See also (Townley, 20091047) who distinguishes between ‘mere balancing’ and ‘market balancing’. The UK’s OFT
also suggested distinguishing between economic and non-economic concerns, and then further between direct and
indirect economic benefits, see OFT’s contribution to the 2010 OECD Report on environment and competition; see
(OECD, 2010;60)).

81 For good overview on such clauses in developing countries see (Capobianco and Nagy, 2016(133)),

82 For a discussion see (Odudu, 2020105}, ‘Feeding the nation in times of crisis: the relaxation of competition law in
the United Kingdom’

8 For a discussion in English, see (Maximillian, 2019(106)), “Ministerial Approval Miba/Zollern: A Green Industrial
Policy For Medium-Sized Companies”.

8 More on this concept and the difference to a rule of reason analysis, see (Nowag, 2017[107)).

85 Case C-309/99 Wouters and Others EU:C:2002:98.

8 For an overview see (Nowag, 20154)).

87 Case C- 209/ 98 Sydhavnens Sten & Grus EU:C:2000:279.

8 And then further between direct (cost and qualitative efficiencies enjoyed by the users of the product in question)
and indirect economic benefits (cost and qualitative efficiencies in other markets), see (OFT, 2010j105), ‘Article
101(3) — A Discussion of Narrow versus Broad Definition of Benefits’.

8 See for example also (Brook, 2019109)): 121; (Piscitelli, 2018/19y131).

%0 Critical of this distinction (Holmes, 2020(341):371-383.

° Nota bene, uncontentious in this context does not mean that the outcome of the analysis or the concrete
methodology is uncontentious. But rather that it is uncontentious to assess quality improvements as part of a
traditional competition law analysis. See for example (Monti, 2017}¢s)) for a critique of the methodology with regard
to the Dutch ACM’s quality assessment in the Chicken of Tomorrow case.

%2 Chicken of Tomorrow case, see (ACM, 2014 1107)".

% Under the most commonly accepted definition of sustainability animal welfare would not be part of the
sustainability, although environmental effects that might follow from e.g. reduced mass production of animals might
well be.

% On the level of the consumers’ willingness to pay for sustainability see e.g. the studies by GFK, ‘Consumer
Willingness to Pay A Premium for “Green” Products Climbs, Albeit Slowly’ (24 April 2017) available at
https://www.marketingcharts.com/industries/cpg-and-fimcg-76738 (accessed 05 Oct 2020) and McKinsey and
company, ‘How much will consumers pay to go green?” (1 Oct 2012) available at
https://www.mckinsey.com/business-functions/sustainability/our-insights/how-much-will-consumers-pay-to-go-
green (accessed 05 Oct 2020).

% See e.g. (EU, 20041117) Guidelines on the application of Article 81(3) of the Treaty [2004] OJ C 101/97 para 87;
(ACM, 2013[112;) ‘ACM Position Paper Competition & Sustainability’.

% Informele zienswijze Managementplan MSC Garnalenvisserij [2011] 7011/23.B27 (MSC Shrimp fisheries).

97 See (ACM, 2020[61])-

%8 Ibid para 50.

» (HCC, 2020[32]), para 25.

100 (HCC, 2020p327), para 111.

191 More details on the EU case law in this regard see e.g., (Nowag, 2017[1077), 234-236.

192 Ohio v. American Express Co. 138 S. Ct. 2274; 201 L. Ed. 2d 678

103 Case C-382/12 P MasterCard and Others v Commission EU:C:2014:2201 para 240.
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104 Case T- 86/95 Compagnie Générale Maritime EU:T:2002:50 para 343.

105 Case C- 238/ 05 ASNEF- EQUIFAX EU:C:2006:734 para 70, emphasis added.

106 (Lianos, 2019[113]).

107 (ACM, 2020[61]), para 39-44.

108 Tbid para 40-41.

199 In any case the distinction between sustainability benefit and innovation benefit seems sometimes also rather
difficult as for example in the case of green innovation shows.

119 this direction also (Lianos, 201833)); (HCC, 2020y32)), para 75.
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