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Safe Harbours and Legal Presumptions in Competition Law* 

Abstract 

Courts, policy-makers and academics have long debated questions regarding the 

appropriate scope of rules and presumptions in competition law. On the one hand, 

competition laws include rules that prohibit certain conducts regardless of their effects, 

as is the case of naked price fixing; on the other hand, where the effects of a conduct are 

ambiguous that conduct may be prohibited only if it is shown to have anticompetitive 

effects. Following developments in economic theory in the latter half of the 20th century, 

competition law has increasingly moved away from form-based prohibitions towards 

requiring that detailed economic analyses be pursued before certain conducts are 

sanctioned as anticompetitive. This trend arose from the realisation that many conducts, 

—such as vertical relationships, tying and bundling, or exclusive dealing— that were 

previously thought to amount to hard-core infringements of competition law are, in the 

main, pro-competitive.  

The surge of economic analysis in competition enforcement has provided greater 

credibility and more precision to the actions of competition agencies. However, it has 

also increased the cost of enforcing competition rules and introduced a higher degree of 

legal uncertainty regarding which behaviours are potentially challengeable under 

competition law. As a consequence, the same period that saw an increased reliance on 

detailed economic analyses also saw the rise of safe harbours and legal presumptions. 

These safe harbours and presumptions facilitate compliance with the law and make 

enforcement more predictable and efficient. 

This background paper provides an overview of discussions on how to ensure the 

effectiveness and administrability of competition law in practice. It beings by describing 

the evolution of competition law over the last century; it then seeks to explain the reasons 

for this evolution by reference to decision theory, also known as “error-cost analysis”. 

Building on this theory and on practical insights, this paper then identifies the main 

reasons for adopting legal rules and presumptions, and the circumstances in which 

detailed economic analyses are to be preferred. 

  

                                                      
*
 This paper was prepared by Pedro Caro de Sousa and Federica Maiorano of the OECD 

Competition Division. This note benefitted from comments from Antonio Capobianco and Iratxe 

Gurpegui. 
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1. Introduction 

1. Courts, policy-makers and academics have long debated questions regarding the 

appropriate scope of rules and presumptions in competition law. On the one hand, 

competition laws include rules that prohibit certain conducts regardless of their effects, as 

is the case of naked price fixing. On the other hand, where the effects are ambiguous, a 

conduct may be prohibited only if it is shown to have anticompetitive effects. The costs 

of an inquiry into economic effects brings up further questions, such as which entity is 

best placed to pursue the competitive analysis; how the costs of enforcement compare to 

the costs of allowing a potentially anticompetitive conduct to stand; and what the 

appropriate scope of rules and presumptions is.  

2. Underpinning these questions is the fact that, while competition law seeks to 

prevent business practices that reduce economic welfare, the enforcement of competition 

law has costs. First, as a result of developments in economic theory, the way competition 

law treats certain practices has changed.
1
 For example, for many years competition law 

prohibited practices that economic theory has rehabilitated as being mainly pro-

competitive –such as vertical territorial allocations
2
 or prohibitions of maximum resale 

prices
3
. Furthermore, enforcement bodies face obstacles arising both from imperfect 

information and limited resources when processing that information. In other words, 

decision makers are not infallible and mistakes will be made. Second, enforcement 

actions are costly. In order to determine whether enforcement is worthwhile, enforcement 

costs must be weighed against the costs of allowing a potentially anticompetitive conduct 

to stand. While prohibitions based on types of conduct are easier to apply, they are 

likelier to lead to mistakes than detailed market analyses. Pursuing detailed market 

analyses is more costly than identifying whether a certain type of conduct took place. 

Third, enforcement bodies have limited resources, and have to prioritise enforcement 

against some types of business practices. In practice, the effectiveness of competition law 

depends on its addressees –i.e. businesses– complying with it. Compliance and legal 

certainty are likely to be greater when there are clear rules regarding which business 

practices are lawful than if every business practice is potentially subject to a detailed 

market analysis to determine whether it has anticompetitive effects.  

3. The trade-off implicit in choosing between prohibitions of certain business 

practices regardless of their effects and only prohibiting a conduct when it has anti-

competitive effects is identical to the trade-off between bright-line rules and standards. 

Bright-line rules set out clearly whether certain behaviours are prohibited or allowed; e.g. 

a rule that prohibits price fixing or market sharing between competitors, regardless of the 

effects of these business practices in each individual case. Standards are vaguer than 

rules, and usually set out a benchmark which is harder to measure, e.g. a prohibition of 

business conduct that harms consumer welfare.  

4. Standards are less likely to lead to enforcement errors, because they focus directly 

on the question of whether a conduct is anticompetitive, i.e. whether it harms consumer 

welfare; but they are also much harder to enforce, often requiring complex economic 

assessments. Rules, on the other hand, are much easier to enforce, but they may lead to 

errors in enforcement; e.g. a strict prohibition on price fixing may prevent socially 

beneficial co-operation efforts between competitors in R&D.
4
 In between these extremes 

–bright-line rules and standards– one can find a variety of norms and presumptions that 

seek to ensure that competition law is administrable. Examples of this are the use of 

market shares to determine whether a business has sufficient market power to be liable 

for unilateral conduct, or the presumption that a firm was part to a cartel if it participated 
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in meetings at which anti-competitive agreements were concluded without opposing such 

agreements.  

5. Ultimately, the challenge is how to balance the pursuit of the goals of competition 

law –i.e. welfare maximisation– with the need to create administrable rules. This is a 

balance that competition enforcers struggle with constantly, as new business practices 

emerge and economic theory evolves. Recent examples of efforts to arrive at a right 

balance can be found in work being pursued around the world regarding the appropriate 

treatment of vertical agreements –particularly in the context of the updating of guidelines 

by competition agencies– and in debates about how to treat loyalty rebates or about the 

relevance of the as-effective-competitor test for the assessment of pricing practices.  

6. This background paper aims to provide an overview of discussions on how to 

ensure the effectiveness and administrability of competition law in practice, by reference 

to academic debates and practical experience. It will provide examples throughout, which 

will be taken mainly from the US and Europe, because these are the jurisdictions to which 

the literature on the topic mainly refers.  

7. The paper will begin, in the next section, with a description of the evolution of 

competition law over the last century and of how it has oscillated between prohibiting 

business practices based on the form they take and requiring detailed economic analyses 

to determine whether those same practices should be prohibited. In Section 3, it will 

summarise the contributions of a branch of law and economics devoted to the study of 

how rules can have an optimal social impact –decision theory, also known as “error-cost 

analysis”– and describe how this approach contributes to our understanding of the 

structure of competition law and its evolution over the years. One of the main conclusions 

arising from this literature is that mistakenly condemning business practices as 

anticompetitive can have serious costs. While bright-line rules and presumptions make 

competition enforcement simpler, one must have a significant amount of confidence that 

such rules and presumptions are correct before adopting them. Thus, Section 4 is devoted 

to the reasons for adopting rules and presumptions, instead of engaging in detailed market 

analyses. This Section also includes a discussion of why competition enforcers may be 

more relaxed concerning rules and presumptions that amount to safe harbours. Safe 

harbours may lead to mistaken acquittals, which are not likely to prove as costly as 

mistaken condemnations of business practices, and may in any event be overruled by 

detailed market analyses in the context of individual cases. Section 5 concludes.  

2. Competition law and competition rules – A historical perspective 

8. The open language of competition law provisions does not provide detailed 

guidance on what conducts it prohibits. Instead, legal provisions prohibit conduct that 

amounts to a “restraint of trade”, “monopolisation”, a “practice that has as its object or 

effect the prevention, restriction or distortion of competition”, or an “abuse of a dominant 

position”.
5
 In short, competition law provisions are vague.  

9. While its fundamental objective is clear –to prohibit business conducts that reduce 

economic welfare– historically competition law has found it difficult to reduce this 

objective to simple rules. Competition law governs a vast and complex set of business 

practices, which have extremely diverse effects on welfare. As a result, competition law 

cannot be easily reduced to a handful of categorical rules setting out that some behaviour 

is allowed while some other is prohibited.
6
 Instead, these conducts’ effects on welfare can 
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often only be established with the aid of economic analyses, which are both expensive 

and time consuming.  

10. Like other areas of the law, competition law must balance the advantages and 

drawbacks of simple rules, which are easy to apply but will often be wrong, against those 

of more accurate rules that are vaguer and more onerous to enforce.
7
  

11. This challenge has underpinned debates throughout the years on the appropriate 

scope of competition law and on how certain business behaviours should be treated. Most 

literature traces the origin of this debate to a 1918 US Supreme Court decision that held 

that:  

“The court must ordinarily consider the facts peculiar to the business to which 

the restraint is applied; its condition before and after the restraint was imposed; 

the nature of the restraint and its effect, actual or probable. The history of the 

restraint, the evil believed to exist, the reason for adopting the particular remedy, 

the purpose or end sought to be attained, are all relevant facts.”
8
  

12. This test –known as the “rule of reason”– is quite broad, to the point where it can 

be argued that it is effectively open-ended and requires courts to engage in full-scale 

market investigations before determining whether a business practice is anticompetitive. 

Given the consensus that competition law is focused on maximising economic welfare, 

and that this is a matter of economic theory, the rule of reason can be said to be aligned 

with competition law’s normative goals, in that it allows decision-makers to take into 

account all relevant facts in the context of the relevant economic theories.  

13. However, even at their simpler level, economic theories are still technical and 

complex –and have become even more so with the incorporation of game theory in recent 

decades. Furthermore, markets are complex; more complex than the models that are used 

to study them and predict their behaviour. As a result, it is broadly accepted that decision-

makers face significant difficulties when applying economic theory and, more broadly, 

when they try to determine whether certain types of behaviour are anticompetitive. Even 

if it were possible to correctly determine what the outcome of a case should be in every 

occasion, the cost of in-depth economic analyses means that they can only be pursued in a 

small number of cases.
9
 

14. The perception of the rule of reason as unmanageable was taken by some as 

creating a major obstacle to effective antitrust enforcement.
10

 This perception seems to 

have been prevalent in the U.S. from the early 1940s through the early 1970s. During this 

period, the courts expanded the category of practices deemed to be illegal regardless of 

their effects (known as per se prohibitions), reflecting the US Supreme Court’s view that 

courts were “of limited utility in examining difficult economic problems”
11

 and weighing 

competing economic effects.
12

  

15. From the 1970s onward, however, competition law has moved towards a less 

formalistic approach, changing its focus from the type and form of business practices to 

the determination of whether such practices have demonstrable anticompetitive effects. 

This trend took form as courts and enforcement agencies –both in the US
13

 and in 

Europe
14

– followed developments in economic theory, which rehabilitated practices once 

condemned as per se illegal as having potentially, or even mainly, pro-competitive 

effects. This was the case with practices such as vertical territorial allocations, vertical 

price restraints, and loyalty rebates.
15
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16. This trend was initially accompanied by a push to make a number of practices –

and particularly unilateral behaviour– legal per se. For example, it was argued by the 

Chicago School that all vertical agreements should be legal per se,
16

 and that exploitative 

unilateral behaviour should not be the subject of antitrust enforcement. Two main reasons 

were advanced for this: first, these practices usually create efficiencies; second, one can 

often derive "impossibility theorems" showing that firms lacked incentives to engage in 

practices that reduce welfare.
17

  

17. However, in recent years an opposite trend can be observed, as conducts which 

were previously deemed not to pose any competitive risk have become subject to detailed 

market assessment, such as business activities falling within the scope of IP rights (e.g. 

reverse settlement payments or the use of injunctions to prevent the use of standard 

essential patents), or some above cost pricing practices by dominant companies.
18

 One 

reason for this may be the development since the early 1980s of "possibility theorems" 

based on game theory
19

, which undermined the intellectual foundations of absolute safe 

harbours by showing that some practices thought not to pose competition issues –such as 

the leveraging of a monopoly position, and some above-cost pricing practices and vertical 

agreements– could instead enhance market power and lead to welfare losses under certain 

conditions.
20 

  

18. In short, over the past decades reliance on strict rules of legality and illegality has 

diminished as the use of detailed market assessments has increased. At the same time, 

business conduct not caught by a simple and straightforward rule is not necessarily 

subject to a detailed economic analysis concerning its effects. As the US Supreme Court 

has explained, in order to make the rule of reason workable: “… courts can, for example, 

devise rules over time for offering proof, or even presumptions where justified, to make 

the rule of reason a fair and efficient way to prohibit anticompetitive restraints and to 

promote procompetitive ones.”
21

 As the box below makes clear, in practice one can 

identify various intermediate approaches that seek to ensure the administrability of 

competition law.
22
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Box 1. Bright-line rules and detailed market assessments in US and EU competition 

law 

In the US the traditional distinction is between bright-line rules on the one hand 

(in the form of rules of per se illegality and legality), and a standard requiring a 

detailed market analysis on the other (in the form of the rule of reason). However, 

a closer look reveals a number of intermediate approaches, even if they are not 

clearly delineated in either the case law or academic writing.
23

  

First, it is commonly accepted that US courts have developed a form of 

abbreviated or "quick look" rule of reason.
24

 The quick look approach allows a 

court to decide whether a new form of conduct that appears on its face to be 

anticompetitive should be deemed illegal per se without a full-blown economic 

analysis by asking the defendant to provide pro-competitive justifications for the 

conduct. If the defendant can offer plausible economic reasons why a conduct 

may be pro-competitive, the court will assess the conduct under the rule of reason 

and compare those justifications to the competitive harms. If no efficiency 

justifications are forthcoming, the conduct is deemed illegal per se.
25

  

Second, many argue that the rule of reason should be understood as a structured 

process for shifting the burden of proof.
26

 Instead of balancing of pro- and anti-

competitive effects, courts engaged in a rule of reason analysis merely shift the 

burden of proof between the parties by reference to the available evidence. Only 

in extreme cases will courts engage in the balancing of pro- and anti-competitive 

effects inherent in a pure rule of reason exercise. 
27

 

Last, it has been argued that even the distinction between per se prohibitions, 

quick look analysis and rule of reason is artificial. Instead, enforcement bodies 

engage in different levels of scrutiny along a continuum, or sliding scale, 

depending on what is necessary to determine whether a conduct is 

anticompetitive.
28

  

Similar intermediate approaches can also be observed in the EU, which 

traditionally distinguishes between object restrictions and effect restrictions. 

These are similar, but not identical, to the US’ per se prohibitions / rule of reason 

distinction. This comparison between the US and the EU is qualified by a number 

of important differences. By object restrictions, while presumed harmful to 

competition, can be rebutted by showing that the restriction is necessary to create 

efficiencies.
29

 Furthermore, the EU system is said to rely more heavily on 

“categorisation” than the US. This is the case both when determining whether a 

business practice is anticompetitive, through the doctrine of object restraints, and 

when determining whether such conducts are nonetheless justified, through the 

application of block exemption regulations.
30

 Lastly, given the administrative 

nature of the system, there is much fewer court cases in the EU than in the US and 

those that arise are often about judicial review. As such, how competition effects’ 

analysis should be conducted, and of how to balance pro- and anti-competitive 

effects, are matters that arise relatively rarely before the EU courts and are 

comparatively unexplored.
31 

 

The European courts have nonetheless engaged in concise analyses as a means to 

determine whether a business practice is a restriction by object, in a manner 
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reminiscent of the US quick look approach.
32

 In addition, in certain cases the 

European courts seem to have developed a structured approach based on 

cumulative tests which is distinct from a pure effects’ analysis – for example, the 

European essential facilities doctrine applies a structured test
33

 that circumvents 

the need to assess whether a refusal to supply (or license an IP right) has 

anticompetitive effects in a specific case.
 34

 

3. Optimal competition rules  

19. The developments in competition law identified above –and the fluctuation in 

legal tests between narrow rules regulating business conduct and more flexible standards 

that focus on the effects of that conduct– reflect the fact that competition law has found it 

difficult to find a balance between accuracy and administrability. They also indicate that 

competition law is not only about the identification and elimination of anticompetitive 

behaviour, but also about the design of the rules that govern competition enforcement.  

20. In academic writings, there is widespread agreement that “the design of antitrust 

rules should take into account the costs and benefits of the individual assessment of 

challenged practices”.
35

 This refers to a framework for how to think about rule design 

developed by a number of academics from the 1970s onwards –decision theory, also 

known as error cost analysis– which can also help us understand the evolution of 

competition law over the years.
36

 

3.1. Optimal rule design theory 

21. Decision theory seeks to design socially optimal rules. It is also called error cost 

analysis because it pursues this objective by comparing the social costs and benefits of 

alternative legal arrangements. This approach starts from a number of propositions. First, 

any administrative rule will result in errors (e.g. a rule prohibiting market sharing may 

usually make sense, but in the context of distribution networks it could prohibit welfare-

maximising practices). Errors can take two forms. Rules may lead to “false positives” (i.e. 

finding an infringement when a business practice does not harm competition), or to “false 

negatives” (i.e. not finding an infringement when a business conduct harms competition). 

Second, the error rate inherent to a certain rule can be reduced by some alternative 

procedure for examining individual cases, but such reduction can only be achieved by 

incurring additional regulatory costs (e.g. by reviewing whether the market sharing 

agreement is pro-competitive on a case-by-case basis, instead of applying an inflexible 

market sharing prohibition).
 37

  

22. The operation of decision theory can be illustrated by reference to the distinction 

between rules and standards, which finds expression in competition law in a distinction 

between bright-line prohibitions and safe harbours, on the one hand, and detailed market 

analyses on the other. The distinction between bright-line rules and standards is common 

across legal disciplines. While there is no set definition of these concepts,
38

 they can be 

summarised as follows:  

 bright-line rules condition liability on a limited set of readily observed factors, 

e.g. whether prices are fixed between competitors;  
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 standards condition liability on the fulfilment of some vague normative criterion 

that should guide the legal assessment, without defining beforehand what set of 

(or how many) factors or distinctions should be used in that assessment,  e.g. 

whether a business practice reduces economic welfare.   

23. The distinction between bright-line rules and standards brings to the forefront the 

type of costs that each type of norm entails. Bright-line rules tend to provide clear 

guidance to firms, and to limit the regulatory costs associated with enforcement. At the 

same time, bright-line rules are both over and under inclusive (e.g. a strict price-fixing 

rule would prohibit conduct which is not anticompetitive, such as ancillary price fixing 

necessary to pro-competitive co-operations on R&D
39

; and it would still allow obviously 

anticompetitive conduct such as market sharing, which prohibition would require a 

different rule).
40

 Standards tend to reduce errors (whether false positives or false 

negatives) by permitting a more careful assessment of business practices’ competitive 

effects, but they do this by incurring higher regulatory costs.
41

  

3.2. Trade-offs in competition law 

24. Competition law enforcement involves trade-offs between certainty, 

administrability, and effectiveness, on the one hand, and accuracy, on the other. What the 

optimal rule will be depends on the outcome of such trade-offs, as "no sensible person 

supposes that rules are always superior to standards, or vice versa."
42

  

25. If neither costs nor uncertainty were a problem, standards would always be 

preferable to rules because they are more likely to arrive at the correct result and to 

correctly separate ‘the beneficial sheep from the antitrust goats’.
43

 However, an antitrust 

jurisprudence based on standards would also be more costly than a system of simple 

rules.
44

 Furthermore, rules and presumptions that make it easier to identify 

anticompetitive conduct may also be favoured by businesses and enforcement bodies 

alike, despite the risk of false convictions they may carry. Apart from facilitating 

enforcement, such rules ensure that businesses can plan accordingly and are not acting 

under uncertainty on whether their conduct is legal or not. Legal certainty is a crucial 

element for the rule of law, and specific rules clearly delineating anticompetitive conduct 

may be of value for the legitimacy of competition law.   

26. These trade-offs do not apply only to the design of substantive rules –between 

bright-line rules like prohibitions on price fixing, and standards like the prohibition of 

conduct that reduces economic welfare– but are also present for evidentiary rules and 

presumptions. Evidentiary rules set out the framework within which legal decisions can 

be adopted by regulating the type of evidence that can be brought to the process and how 

it should be assessed.
45

 Restrictions on the type of evidence that can be adduced, 

regarding the circumstances in which evidence can be taken into account, or concerning 

the weight that can be put on particular elements of evidence will make it more difficult 

to successfully condemn a practice as anticompetitive. The more difficult it is to 

successfully bring a case for competition law infringement, the higher the regulatory costs 

of proving an infringement will be.  

27. For a simple example that illustrates these trade-offs in practice, let us imagine 

that there is a rule that requires evidence of an agreement between competitors in order to 

find that those competitors are colluding, even if it can be shown that those competitors 

have been acting similarly, e.g. adopting the same prices consistently and simultaneously. 

One effect of such a rule –or of a rule that holds that only written evidence of collusion is 
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admissible– will be to decrease the percentage of erroneous convictions for collusion (i.e. 

a decrease in ‘false positives’ in which non-collusive instances of parallel behaviour are 

condemned as anticompetitive). This is socially beneficial. However, the effect of making 

it harder to prove that an infringement took place is to increase the percentage of 

mistaken acquittals (i.e. false negatives), which is socially detrimental because some 

collusive behaviours are allowed to continue merely because no evidence of an agreement 

has been found. Making it easier to prove that an infringement took place –for example, 

by allowing convictions for antitrust infringements whenever parallel behaviour is 

observed or by allowing hearsay evidence– would have the opposite effect of increasing 

the costs with mistaken convictions, while decreasing the costs with mistaken acquittals.  

3.3. Rule design in competition law 

28. The design of optimal rules that reflect the trade-offs described above needs to 

take into account a number of factors. First, the objective is to minimise the overall 

expected cost of all errors, and not of any individual case. Total error costs are a function 

of the likelihood of error and of the individual cost of each type of error – not on the basis 

of the expected consequences in any individual case, but based on probabilities over the 

run of the cases.  

29. Second, the optimal rule cannot be identified merely by reference to error costs. 

Instead, the optimal rule is the rule which minimises both error and regulatory costs. For 

example, bright-line rules have very low enforcement costs, but they are also much more 

likely to condemn behaviour that is pro-competitive or absolve behaviour that is 

anticompetitive. Standards have very high enforcement costs, but they are less likely to 

lead to mistakes.
46

 What the optimal rule may be in any particular case will depend on the 

total amount of error and regulatory costs that each possible rule will entail. Optimal rules 

do not lead to correct decisions in every single case, but rather minimise the total social 

costs of enforcement taking into account all cases.
47

  

30. Third, optimal rules will ultimately be the best possible outcome of the 

combination of three factors: the probability of error, the cost of error, and the likely net 

benefits of an alternative procedure that engages in further information gathering and 

assessment (e.g. through a detailed investigation or trial).   

31. The prevailing view in the literature is that competition law should be particularly 

concerned with the error cost of ‘false positives’ –i.e. the costs of mistakenly condemning 

pro-competitive behaviour. As Frank Easterbrook explained, the application of the error-

cost framework must begin:  

“with the presumption that the costs of false convictions in the antitrust context 

are likely to be significantly larger than the costs of false acquittals, since judicial 

errors that wrongly excuse an anticompetitive practice may eventually be undone 

by competitive forces attracted by the presence of monopoly rents. Conversely, 

judicial errors that wrongly condemn a procompetitive practice are likely to have 

more significant social costs because such beneficial practices are abandoned by 

firms and not offset by equilibrating market forces tending to mitigate their 

impact.”
48

 

32. This perspective was adopted by the US Supreme Court, which held that:  

“Against the slight benefits of antitrust intervention here, we must weigh a 

realistic assessment of its costs (...) Mistaken inferences and the resulting false 
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condemnations ‘are especially costly, because they chill the very conduct the 

antitrust laws are designed to protect”.
49

  

33. From this point of view, competition law should apply a strict standard for 

business practices whose effect is not certain, which should only be prohibited if there is 

extensive and convincing evidence that the relevant practice is anticompetitive.
50

 For 

example, a prohibition of price fixing between competitors is justified because both 

economic theory and experience demonstrate that such a practice very rarely has positive 

effects, and almost always reduces competition.  

34. This points towards a dimension of decision theory that we will be unable to 

explore in detail in this background paper, but which is closely connected to it: the 

evidentiary standards which are set in place regarding the imposition of liability for 

anticompetitive practices. From a decision theory standpoint, the question for these 

evidentiary rules is similar to the one applicable to the design of substantive rules: how 

much is the additional certainty derived from additional and better economic evidence 

worth, and whether it outweighs the costs of securing that additional evidence.
51

 

3.4. Rule design and institutional framework  

35. A different dimension of decision theory concerns the level of sophistication of 

decision-making bodies. It was described above how competition systems have evolved 

from a reliance on conduct-based rules towards the pursuit of detailed economic analysis. 

As knowledge and experience accrue and as enforcement bodies acquire the necessary 

resources to enforce competition law, the likelihood of errors in the enforcement of 

competition law diminish, which may well justify incurring additional regulatory costs 

with enforcement.  

36. The rate of errors and the amount of regulatory costs incurred in the enforcement 

of competition law will in practice depend on the institutional framework under which 

competition law is enforced –which, in turn, may affect the optimal design of competition 

rules. For example, the US Supreme Court’s frequent endorsement of per se prohibitions 

from the 1940s into the early 1970s rested in part on concerns that courts were ill 

equipped to assess the economic arguments and evidence that would have to be submitted 

as part of the detailed competition assessment of business practices.
52

 On the other hand, 

the need for simple rules may be less pressing in the context of administrative 

enforcement, since competition agencies will have more resources and powers to engage 

in detailed market analyses than private parties or courts, or of established regimes, 

because they will have the knowledge and experience required to minimise errors and 

regulation costs.  

37. Some law and economics studies, not devoted specifically to competition law, 

have argued that bright-line rules are well suited to countries with limited experience, 

resources and human capital.
53

 The theory is that the optimal choice between rules and 

standard also depends on the level of human capital that adopts and enforces legal norms. 

While judges and enforcement agencies may have better case information, and hence be 

able to minimise error costs when compared to the application of bright-line rules, the 

error ratio will depend on the overall human capital available for enforcement. Less 

human capital is required for drafting rules, which means that total errors may be 

minimised if resources are devoted to ex ante rule design, which may lower enforcement 

error costs. When taken together with the reduction in regulatory costs brought about by 

the application of bright-line rules, such an approach can be optimal by minimising social 
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costs.
54

 Ultimately, whether this is the case will depend on a balancing of the likely ratio 

of errors at the law-making and law-enforcement stages, and their enforcement costs.
55

  

38. The difference in institutional capacity between jurisdictions may thus justify the 

adoption of different types of norms. Bright-line rules might be a better option in settings 

where a number of conditions commonly found in more established jurisdictions (e.g. 

broad business awareness of competition law, high quality courts, skilled enforcement 

agencies, a deep competition law and policy community) are lacking. In such settings, a 

case can be made for the adoption of simpler rules to educate businesses about their 

duties, to inform the enforcement decisions of competition agencies, and to guide courts 

in evaluating challenged conduct.
56

 Well-drafted bright-line rules may be able to 

minimize the sum total of error and administration costs through rulemaking when there 

are limited enforcement resources –and in the competition sphere, this may be facilitated 

by recourse to the experience and rules adopted in more established jurisdictions. 

4. Legal rules, presumptions and safe harbours in competition law  

39. The distinction between bright-line rules and standards pursued above is useful 

mainly for analytical purposes. In practice, it may be more accurate to think of legal 

norms as belonging in a spectrum that has bright line rules and standards as its extremes, 

and a variety of intermediate forms in between.
5758

 

40. As explained above, if regulatory costs were not an issue, competition 

enforcement would rely exclusively on detailed market analyses concerning the effects of 

individual business conduct, because this would minimise error costs. Since regulatory 

costs do exist, and are extremely important in practice, it is obvious that other types of 

rules are required to ensure the administrability of competition law.  

41. This section is devoted to identifying the circumstances in which the adoption of 

rules and presumptions is appropriate in competition law. It is useful, in this regard, to 

begin by comparing rules and presumptions.  

4.1.  Rules and presumptions 

42. The adoption of evidentiary and substantive rules can be justified from a decision 

theory perspective because they minimise the costs of law enforcement while maximising 

its effectiveness. They can be thought of as evidentiary shortcuts that pursue this 

objective by limiting the need to conduct detailed economic assessments. The same 

considerations apply to presumptions as well. 

43. A party –either public or private– bringing a claim that a practice is 

anticompetitive will, unless there is a specific rule about it, have to prove the economic 

welfare effects of that practice. Proof must be made in accordance with the applicable 

rules of evidence. Evidentiary rules rest on two main pillars:  

 The burden of proof, which is almost universally understood as the burden of 

producing the evidence necessary to persuade a decision-maker that certain facts 

have occurred;
59

 and 

 The standard of proof, also called the burden of persuasion, which refers to the 

amount and quality of evidence that the law requires a party to produce in order to 

prove an allegation. The standard of proof varies depending on the topic.
60
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44. Rules on the standard and burden of proof may also vary from jurisdiction to 

jurisdiction. The legal burden of proof on each separate issue is usually on the party who 

has by law to establish it in order to succeed.  

45. Certain evidentiary rules –such as presumptions– may change the normal 

allocation of the burden of proof from one party to another, or may even preclude the 

production of evidence on certain topics if they are irrebuttable (or conclusive). 

Presumptions can also affect the type of inferences that may be drawn from the evidence. 

For example, since cartels are usually secretive and the evidence available is often 

fragmentary and sparse, the European courts have accepted that, in the absence of another 

plausible explanation, the existence of an anti-competitive conduct may be inferred from 

a number of coincidences and indicia of an infringement.
61

 A similar type of presumption 

may be found in the “structural presumption” in place in US merger control. If a merger 

results in a significant increase in the market concentration and produces a firm 

controlling a certain market share, it is presumed that the merger is inherently likely to 

lessen competition substantially. On this basis, that merger should be prohibited, at least 

in the absence of evidence clearly showing that the merger is not likely to have such 

anticompetitive effects.
62

  

4.2. Types of presumptions 

46. As this brief discussion makes clear, there are different types of legal 

presumptions. Below we attempt to elaborate a simple typology. 

4.2.1. Rebuttable and conclusive presumptions 

47. Presumptions can be divided between rebuttable presumptions, in which a party 

can demonstrate that the inference drawn by the presumption is incorrect, and conclusive 

presumptions, which cannot be rebutted. The relevance of the distinction between 

rebuttable and conclusive presumptions may, however, be blurred depending on the 

difficulty of rebutting a presumption in practice. This difficulty may depend on the type 

of evidence that may be used to rebut a presumption, or on the standard of persuasion that 

the rebutting evidence must meet.
63

 

4.2.2. Procedural, evidentiary and substantive presumptions  

48. In addition to the distinction between rebuttable and conclusive presumptions, 

three forms of presumptions are usually identified: procedural, evidentiary and 

substantive.
64

 We shall now review each in turn. 

(a) Procedural presumptions 

49. Presumptions may sometimes be used for procedural reasons. As often as not, 

such presumptions are created for convenience. Arguably, the best known example of a 

procedural presumption is the presumption of innocence, which is a particular expression 

of the principle that the burden of proof must fall on the party accusing another in 

criminal activity. This presumption is also adopted in competition law in some 

jurisdictions given the severity of competition law infringements and sanctions.
65

  

50. Other types of procedural presumptions may regulate how the parties interact with 

a competition agency or a court in the context of administrative or judicial procedures. 

For example, in administrative procedures in Europe, when a company fails to identify 

which information is confidential within a certain period it can be presumed that the 
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documents or statements concerned do not contain confidential information. A similar 

presumption applies to information that is more than five years old.
66

 A procedural 

presumption with greater substantive implications arises when a merger is conclusively 

presumed to be approved if the relevant merger control agency does not adopt a decision 

within a certain time-frame.
67

 

(b) Evidentiary presumptions 

51. Evidentiary presumptions are also known as “inferences”, and they set out that a 

certain fact can be established by reference to another fact. The effect of an evidentiary 

presumption is often to shift the evidentiary burden that would normally be on a party to 

the other party.
68

  

52. A good example of an evidentiary presumption of illegal conduct is the 

presumption in Europe that a company will have taken into account information 

exchanged with its competitors as long as it remained active in the market. This is an 

inference drawn on the basis of experience, subject to proof to the contrary which it is for 

the firms concerned to present.
69

 It may be extremely hard to overturn this presumption in 

practice, since it may be necessary for that party to bring sufficient evidence to prove that 

the exchange of information did not have any influence whatsoever on its own conduct on 

the market.
70

  

53. In the context of cartels, a firm is also presumed to be part in a cartel if it 

participated in meetings at which anti-competitive agreements were concluded: “Where 

participation in such meetings has been established, it is for that undertaking to put 

forward evidence to establish that its participation in those meetings was without any 

anti-competitive intention by demonstrating that it had indicated to its competitors that it 

was participating in those meetings in a spirit that was different from theirs.”
71

 

54. Evidentiary presumptions also exist as regards unilateral conduct. In order for 

unilateral practices to infringe competition law, two cumulative conditions must usually 

be met: that the relevant firm have sufficient market power, and that the conduct is illegal. 

For instance, in the EU there are presumptions concerning the identification of market 

power. Very large market shares sustained over time can be used to prove that a firm has 

a dominant position save in exceptional circumstances.
72

 The European courts have set a 

rebuttable presumption that market shares above 50% amount to dominance.
73

  

(c) Substantive presumptions 

55. Competition laws often feature substantive presumptions. These are presumptions 

that do not derive factual inferences from another fact, but that instead infer that from 

certain facts arise certain (legal) effects, e.g. to conclude whether an infringement to 

competition law has occurred or not.  

56. In practice, it is often hard to distinguish substantive presumptions from legal 

rules.
74

 If a substantive presumption is rebuttable, that presumption could usually also be 

framed as a legal rule, to which an exception could apply. If a substantive presumption is 

not rebuttable, however, its structure and effects will often be identical to a legal test set 

out in a substantive legal rule.
75

 

57. For example, the US per se prohibition rule is sometimes presented as an 

irrebuttable substantive presumption: proof that a prohibited practice such as price fixing 

occurred suffices to establish liability, and justifications concerning the effects of the 

practice based on the absence of market power and pro-competitive are irrelevant.
76
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58. Less conclusive rules can also create strong substantive presumptions that a 

conduct infringes competition law. For example, object restrictions in Europe are often 

described as rebuttable substantive presumptions
77

 –conduct that amounts to an object 

restriction may still be allowed if it fulfils the conditions set out in Article 101(3) TFEU.
78

 

However, these presumptions can be extremely hard to overturn, which has led some to 

argue that they amount to per se prohibitions in practice.
79

 

59. There are also examples in the literature of substantive presumptions of legality, 

which set out that under certain circumstances business conduct cannot infringe 

competition law. First, on both sides of the Atlantic there is a safe harbour for co-

ordination within business groups: this is called the “single entity” doctrine in the US
80

, 

and the “single economic entity” doctrine in the EU.
81

 According to transaction 

economics, a change in the legal rules that affects arm’s length transactions differently 

from transactions within an integrated firm should merely prompt integration or 

disintegration, not a change in the actual behaviour of the economic actors.
82

 However, 

from a competition law perspective the difference between a business practice being 

illegal or not may hinge on whether the companies engaged in the relevant business 

practice are part of the same business group.  

60. A second example of a safe harbour is the predatory pricing rule that above-cost 

pricing cannot amount to predatory pricing, which can be said to amount to a substantive 

presumption because it presumes that such pricing practices do not have anticompetitive 

effects; and because the presumption only applies if the conduct in question does not fall 

within the scope of above-cost pricing practices that can be condemned as 

anticompetitive, such as margin squeeze.
83

 

4.3. When should rules and presumptions be adopted? 

61. In the literature, a number of reasons can be found for the adoption of rules and 

presumptions. These are described below.  

4.3.1. Justified confidence that certain consequences follow from certain facts 

62. The main reason for creating a presumption that fact A corresponds to fact B is 

the high probability that if A occurs, B will follow in almost all cases. In such a context, 

to require a party to prove what is overwhelmingly expected to occur would impose 

unnecessary social costs.
84

 In these circumstances, presumptions should be adopted 

because they reduce regulatory costs without significantly increasing error-costs.
85

 

Confidence on the accurateness of presumptions can be based on a number of reasons:  

1. Previous, consistent experience: Once experience with a particular kind of fact 

allows one to conclude that one fact typically follows another one, it may be 

safely presumed that such those facts are connected. For example, as regards the 

prohibition of certain types of collusive behaviour, these are condemned because 

such practices “may be considered so likely to have negative effects, in particular 

on the price, quantity or quality of the goods and services, that it may be 

considered redundant, for the purposes of applying Article 81(1) EC, to prove 

that they have actual effects on the market. Experience shows that such behaviour 

leads to falls in production and price increases, resulting in poor allocation of 

resources to the detriment, in particular, of consumers”.
86

  

2. Economic theory: Competition law often develops presumptions and safe 

harbours by relying on insights from mainstream economic theory regarding the 
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economic impact of certain types of behaviour. A good example of this can be 

found in the discussions regarding how to treat resale price maintenance 

provisions in vertical agreements, which is described in the box below.  

3. Common sense: Common sense comes into play when a particular fact is so likely 

to follow from another fact that the decision-maker can safely conclude that the 

original fact is proven.
87
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Box 2. Presumption of illegality regarding Resale Price Maintenance (RPM)
88

 

An agreement setting a distributor’s minimum or fixed retail prices is presumed harmful 

for competition in the European Union and other jurisdictions, such as Japan,
89

 Korea
90

 

and Switzerland.
91

 For instance, according to the European Commission’s Block 

Exemption Regulation on vertical agreements (BER),
92

 a resale price maintenance 

provision is a hard-core restriction to competition.
93

 This means that such a provision is 

presumed harmful, but the parties could rebut the presumption by proving that the 

practice generates efficiencies.
94

 Setting maximum prices or defining recommended 

prices is instead presumed to be legal. In other jurisdictions, such as the US, RPM is 

assessed under a rule of reason. RPM used to be per se illegal in the US in line with the 

decision on Dr Miles,
95

 even though it was somewhat limited subsequently, when the 

Supreme Court allowed non-monopolists to impose an RPM restriction, under the 

condition that it was not a monopolist. In the Leegin case, the Supreme Court 

acknowledged that RPM could be pro-competitive and should not be per se illegal.
96

 

Moreover, the Court set out three factors that would be important to assess in an RPM 

case: (i) the number of firms using RPM restraints; (ii) the motivation of the restraints, on 

the grounds that the agreement would be more likely to be anti-competitive if the retailers 

themselves pushed for it; and (iii) whether the upstream supplier or the retailer had 

market power.
97

 

The choice of presumption may be informed by past enforcement experience and/or 

economic insights. As to the former, the experience gained in past cases has been taken 

into account in defining the presumption of illegality, at least at EU level. Based on 

mostly national enforcement cases between 2000 and 2009, the revised BER issued in 

2009 maintained the treatment of RPM as a hard-core restriction, hence presumed 

illegal.
98

 

Many economists have highlighted the difficulty of establishing presumptions in this 

area, given that RPM can have both pro-competitive and anti-competitive effects and that 

the empirical evidence is scarce. Bennett et al. conclude that there is not sufficient 

evidence for RPM to be treated under an effects-based approach, instead of being 

presumed illegal, because of: (i) the role of RPM in facilitating co-ordination, which 

seems to be confirmed by enforcement cases; and (ii) the fact that many of the benefits 

from RPM may be obtained through other vertical restraints since, at least under some 

assumptions, alternative restraints can be used to achieve the same objective.
99

  

There have also been some suggestions of how the presumption may be modified. For 

instance, taking into account that effects are unlikely to be significant in the absence of 

market power, Motta et al. have argued that hard-core restrictions, specifically RPM and 

territorial restrictions, should not lead to a presumption of illegality when the parties do 

not have market power.
100

 

4.3.2. Providing operational criteria for law enforcement 

63. As is made clear by the discussion in the previous sections, bright-line rules and 

presumptions provide operational criteria for law enforcement. In a context of increased 

emphasis on economics in the substantive assessment of business practices, rules and 

presumptions help create an economically sound system with a maximum of 

predictability.
101

 Bright-line rules and presumptions form part of an analytical framework 
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that is both economically realistic and administrable:
102

 they conserve the resources of 

competition authorities and the justice system, and ensure the effectiveness of 

competition enforcement.
103

 

64. As such, bright-line rules and presumptions should be adopted when they are less 

costly than pursuing detailed analyses and other available alternatives. Some of these 

alternatives may consist of procedural mechanisms to overcome information asymmetries 

and other evidentiary issues. In most legal systems, judges are granted procedural powers 

regarding disclosure, adverse inferences, and “lower” standards of proof, among others.
104

 

Furthermore, in many occasions bright-line rules and presumptions are not suitable given 

the lack of certainty regarding the effects of a practice or behaviour. Nonetheless, as a 

noted throughout this paper, bright-line rules and presumptions remain an important tool 

in ensuring the effectiveness and administrability of competition enforcement in practice. 

4.3.3. Proof proximity 

65. Evidentiary presumptions are sometimes based on the idea that evidence should 

be adduced by the party that has the better access to it. This is known as the "proof 

proximity principle", which can be said to underpin not only evidentiary presumptions 

but also the generic rules on burden of proof.
105

  

66. For example, the burden of proof may shift to a party that attended a cartel 

meeting, which will then have to demonstrate that it was not part of that cartel despite its 

presence at the meeting.
106

 In such cases, the adoption of an evidentiary presumption 

leading to a partial shift in the burden of proof could be said to be justified, because the 

evidence relevant to certain facts is likely to be in the possession of, or be much more 

accessible to the party against which the presumption operates.  

4.3.4. Other underlying policy considerations  

67. Sometimes the law also uses bright-line rules and legal presumptions to advance 

policy interests. For example, the law may deem it necessary to strengthen a claimant’s 

position where it would otherwise be very difficult to gather the necessary evidence; or it 

may judge it preferable to adopt a simple rule of liability when the application of a 

standard requiring a detailed market analysis is beyond the capacity of decision-makers 

and is likely to lead to significant under-enforcement.
107

 

68. Rules that make it easier to identify anticompetitive conduct may also be favoured 

by businesses and enforcement bodies alike, despite the risk of false positives, i.e. the 

erroneous prohibition of pro-competitive conduct that they entail. Apart from facilitating 

enforcement, such rules ensure that businesses can plan accordingly and avoid 

competition liability.  

69. As described in Section 2, rules and presumptions themselves may evolve over 

time. In addition, some practices may become more frequent in light of market 

developments and may not be fully reflected in current guidance by competition agencies 

and courts. An example is provided in the box below. 
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Box 3. Selective distribution in online sales 

In the European Union, where most enforcement activity on online sales bans and 

limitations seems to be concentrated,
108

 national cases and ECJ decisions have 

often revolved on the boundaries of the safe harbour provided by the Block 

Exemption Regulation regarding vertical agreements (BER).
109

  

Two main questions have been debated:  

 Whether preventing a distributor from selling online constitutes a hard-

core restriction –and, therefore, whether the safe harbour granted by the 

BER is not applicable to the agreement. The Commission Guidelines on 

Vertical Restraints clarify that an online sale ban would be treated as a 

hard-core restriction.
110

 This was confirmed in the much-cited Pierre 

Fabre case,
111

 where a cosmetics manufacturer, which traditionally 

distributed its products only through pharmacies, was not allowed to 

prevent the sale of its products online. The European courts ruled that the 

agreement fell under Article 101(1) of the TFEU and was a hard-core 

restriction to competition.  

 Whether preventing a distributor from selling on third-party platforms, in 

the context of a selective distribution system, should be allowed. 

According to the Commission Guidelines on Vertical Restraints, “a 

supplier may require that its distributors use third party platforms to 

distribute the contract products only in accordance with the standards and 

conditions agreed between the supplier and its distributors for the 

distributors’ use of the internet”.
112

 

70. Clear rules may operate to limit the possibility of a ‘chilling effect’ developing as 

a result of competition enforcement – which is also a justification for the adoption of safe 

harbours.   

4.4. The importance of safe harbours 

71. “Safe harbour” is an expression that is commonly used to refer to different types 

of rules; some with substantive consequences, and some relating to mere evidentiary 

assessments. For example, safe harbour can stand for rules setting out that, if certain 

conditions are met, liability will not be attached to a business conduct regardless of 

whether an individual practice has negative effects on economic welfare in practice (e.g. 

rules of per se legality).
113

 Safe harbour can also be used to refer to legal concepts that 

place certain situations outside the scope of competition law altogether, such as the single 

entity defence
114

, which creates a safe harbour for co-ordination within a single firm.
115

 

Lastly, safe harbours can refer to mere (rebuttable) presumptions of legality. A good 

example of this is the use of market shares as presumptions of dominance or lack thereof, 

which is a pre-condition for unilateral conduct being subject to competition law.  

72. What all the meanings of safe harbour have in common is that they refer to 

mechanisms that make it harder to establish liability for certain business practices. The 

reasons just discussed in section 4.3 that underpin other bright-line rules and 

presumptions also justify the adoption of safe harbours. In particular, and like other rules, 

it is expected that safe harbours correspond to business practices that experience, 



DAF/COMP(2017)9 │ 21 
 

SAFE HARBOURS AND LEGAL PRESUMPTIONS IN COMPETITION LAW 

Unclassified 

economic theory and common sense lead to believe are without anticompetitive effects. 

Safe harbours are also tools that ensure the administrability of competition law, and 

reflect policy considerations: given competition law preference for ‘false negatives’ –i.e. 

for, when in doubt, not prohibiting conducts that may be anticompetitive– the adoption of 

safe harbours is usually easier to justify as adequate than the adoption of rules and 

presumptions that make it easier to establish antitrust liability.  

73. Furthermore, rules of legality can be extremely valuable. Such rules provide 

immunity to commercial behaviour with ambiguous but usually positive social welfare 

consequences that could otherwise be challenged under competition law.
116

 By 

identifying safe harbours in which businesses can operate with certainty, these rules avoid 

the expenditure of resources in assessing the impact of practices that usually improve 

competition or, at a minimum, do not endanger it.  

74. For competition agencies, safe harbours have the advantage of allowing them to 

prioritise their enforcement activities and save resources for the prosecution of the most 

grievous competition harms. Safe harbours may be particularly valuable in jurisdictions 

where businesses face high risks of seeing business conduct challenged as anticompetitive 

by other private parties, and of being thereby forced to incur significant costs to 

demonstrate that a conduct is not anticompetitive.
117

 

Box 4. Safe harbours in exclusive dealing 

In the US, single branding/exclusive dealing is subject to a rule of reason approach, as are 

all vertical restraints. Within the broader rule of reason approach, the courts have 

developed a few safe harbours for single branding/exclusive dealing:
118

 

 Agreements that are “short in duration or terminable at will”. A contract lasting 

for less than a year has been considered presumptively lawful.
119

 As for ease of 

termination, a contract with 30 days’ notice has been considered terminable at 

will.
120

 

 Agreements that “foreclose a sufficiently small fraction of the distribution 

market”. In Jefferson Parish,
121

 the Supreme Court ruled that an exclusive dealing 

agreement foreclosing 30% of the market was not forbidden by the Sherman Act. 

Other decisions have confirmed that a presumption of legality may exist where 

foreclosure is less than 40% of the relevant market.
122

  

However, these safe harbours have been challenged in other court cases, in particular in 

respect to the duration. It has been held that exclusive supply contracts between a 

dominant manufacturer and its dealers are anti-competitive, even when those contracts 

are terminable at will.
123

 Factors beyond the legally observable ability to terminate a 

contract at will – such as high switching costs – have been taken into account and deemed 

to effectively limit the possibility to terminate contracts in practice. As for the safe 

harbour created by low foreclosure rates, it has been argued that, while still holding in 

theory, it has been bypassed by courts in practice.
124

 

75. Safe harbours can be found both in primary competition rules, and in secondary 

instruments or in guidelines. These secondary instruments and guidelines usually provide 

a greater amount of details and regulation regarding safe harbours.   
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76. A good example of safe harbours that can be found in secondary instruments are 

block exemptions, which in the EU shield from competition scrutiny a number of 

conducts that would otherwise draw the attention of courts and enforcement agencies. 

Block Exemptions in Europe cover both vertical agreements and a number of horizontal 

agreements: on exclusive distribution and purchasing, research and development, on 

technology transfer, and on specialisation agreements.
125

 Block exemptions provide safe 

harbours for some types of business conduct, but such protection is not absolute. Instead, 

block exemptions only apply if specific conditions are met. These conditions require in 

particular that market share thresholds (used as rough proxies for market power) are not 

exceeded, and that a number of “hard-core” restraints are not incorporated into the 

exempted agreements.
126

 Furthermore, the European Commission will usually have the 

power to “withdraw the benefit” of an otherwise applicable block exemption when a 

particular arrangement nevertheless appears to threaten competition.
127

  

77. Safe harbours may also be found in guidelines issued by competition agencies. 

Guidelines not only inform the activities of competition agencies, but also provide non-

binding guidance for other decision-makers (such as courts).  

78. A good example are the merger control guidelines issued by a number of 

competition agencies around the world, which commonly create safe harbours by 

specifying thresholds relating to post-merger market share levels below which it is 

presumed that the merger is not problematic.
128

 The strength of this presumption varies; 

for example, further investigation is often not ruled out for mergers that fall within the 

safe harbours provided in the relevant guidelines. In particular, it is commonly held that 

firm size and market concentration provide only the starting point for a broad-based 

competition inquiry regarding whether a merger should be prohibited.
129

 Nonetheless, 

these guidelines make it easier for businesses and authorities to assess whether a merger 

is likely to be problematic, and to plan their activities accordingly by creating an area 

which is prima facie exempt from antitrust scrutiny.  

79. Another example of guidelines commonly providing safe harbours relate to 

vertical agreements. Such safe harbours are often granted on the basis of the lack of 

concern with vertical agreements between companies that lack market power. As is 

described in the box below, guidelines usually rely on market shares as proxies for market 

power and for the creation of safe harbours in this area.  



DAF/COMP(2017)9 │ 23 
 

SAFE HARBOURS AND LEGAL PRESUMPTIONS IN COMPETITION LAW 

Unclassified 

Box 5. Guidelines on vertical restraints and market shares 

With some differences across jurisdictions and practices, low market shares have been 

considered to provide safe harbours for certain vertical restraints. For instance, the 

Guidelines issued by the Japan Fair Trade Commission (JFTC) provide for a safe harbour 

for firms with a market share of 20% or less. The European Commission’s Block 

Exemption Regulation (BER) sets the corresponding share at 30%.
130

 When firms hold 

market shares above the threshold, the agreement will have to be assessed on a case-by-

case basis. 

Setting a market share threshold is seen as providing “certainty and predictability”.
131 

Additional considerations about thresholds include the following: 

 Safe harbours on vertical restraints may be structured so that a market share 

threshold applies both at upstream and at downstream levels. One of the 

arguments put forward against this approach is that “as long as there is sufficient 

inter-brand competition, then the fact that one brand is sold exclusively by one 

retailer should not matter”.
132.

 Conversely, it has been argued that expanding the 

market share criterion to both upstream and downstream markets provides a more 

comprehensive view of the impact of the restriction and of whether competition is 

foreclosed.
133

 Indeed, distributors may have such degree of market power that 

they could persuade a supplier to use vertical restraints to further soften 

competition at retail level, e.g. fictitious RPM to facilitate retail price co-

ordination. 

 In addition to market share thresholds, there are guidelines (such as the European 

Commission’s and the JFTC’s), which explicitly cover the situation of “networks” 

of agreements. The European Commission has the power to exclude from its 

block exemptions “parallel networks of similar vertical restraints where these 

cover more than 50% of a relevant market”.
134

 This provision is based on the 

literature’s finding that industry-wide vertical restraints may have the effect to 

soften competition.
135

 

While setting a specific market share threshold provides clarity to businesses, it does not 

lead to an automatic assessment. For instance, if there is no established precedent on the 

definition of the relevant market, the companies entering the agreement may not be 

certain of their market shares, as these will depend on the scope of the market. 

5. Conclusion 

80. The modernisation of competition law has led to an increase in detailed market 

assessments. However, while greater attention to the analysis of effects in individual 

cases can reduce errors when compared with simpler rules, it also has the potential of 

increasing the costs of administering the enforcement system.  

81. Error cost analysis, also known as decision theory, is the analytical framework 

underpinning the identification of optimal rules, including presumptions and safe 

harbours in competition law. This framework attempts to balance the social costs and 

benefits of alternative legal arrangements. At one extreme, bright-line rules (such as per 

se prohibitions and by object restrictions) favour clarity and the administrability of 
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competition law; at the opposite end, detailed market analyses minimise errors, possibly 

at the expense of higher regulatory costs. In practice, there are a number of intermediate 

approaches between per se prohibitions /by object restrictions, on the one hand, and full-

blown market assessments on the other.  

82. Competition agencies and courts attempt to identify rules that balance this trade-

off. These are typically based on the economic understanding of the different practices 

and on enforcement experience. For example, Peeperkorn explains that classifying a 

restriction as a by object restriction should be based “on sufficient experience or other 

empirical evidence that the restriction in question will normally have an overall negative 

effect on competition and consumers”.
136

 

83. Presumptions and safe harbours create shortcuts by limiting the need to conduct 

detailed economic assessments. While the advantages of this for the administrability of 

competition law are evident, safe harbours and presumptions come at a risk of increased 

errors. As discussed in the paper, while competition law tries to minimise all errors, it is 

particularly concerned with “false negatives”, i.e. mistaken condemnations of pro-

competitive activities. For this reason, it may be easier to justify the adoption of safe 

harbours or presumptions that may lead to “false positives”, i.e. a failure to condemn 

practices that are anti-competitive. 

84. For competition agencies, presumptions and safe harbours allow them to prioritise 

enforcement activities and save resources for the prosecution of the most harmful 

practices to competition. By identifying safe harbours in which businesses can operate 

with certainty, these rules also reduce the expenditure of resources by businesses and 

enforcement bodies in assessing the impact of practices that usually improve competition 

or, at a minimum, pose limited dangers to it. 
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